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UNITED STATES DISTRICT COURT 


DISTRICT OF CONNECTICUT 
ln RETO EAD OEE ST x 
NATURAL RESOURCES DEFENSE COUNCIL, INC... : 
ENVIRONMENTAL DEFENSE FUND, TNC. Wale 
LONG ISLAND SOUND TASKFORCE, THE FISHER : 
ISLAND CIVIC ASSOCIATION, INC., FISHERS 
ISLAND LOBSTERMEN'S ASSOCIATION, INC., $ 
CONNECTICUT CI IZENS ACTION GROUP, NORTH 
FORK ENVIRONMENTAL COUNCIL, INC. and THE : 
LEAGUE OF WOMEN VOTERS OF RIVERHEAD- 
SOUTHHOLD : LY Fy-8 LP 
Plaintiffs, : 
-against- $ 
HOWARD H. CALLAWAY, as Secretary of the : 


Army; LT. GENERAL WILLIAM C. GRIBBLE, 
SR., as Chief of Engineers, United : 
States Army; COLONEL JOHN H MASON, as 

7} 


Division Engineer, New Eng ane Division, : 
Corps of Engineers, United States Army; 

J. WILLIAM MIDDENDORF, as Secretary of : 
the Navy; CAPT. C.C. HEID, as Commanding 
Officer, Northern Division, Naval Facili- : 
ties Engineering Command, Department of 
-the Navy; RUSSELL E. TRAIN, as Adminis- : 
trator of the U.S. Environmental Pro- 
tection Agency; and JOHN A.S. McGLENNON, : 
as Regional Administrator, Region I, 

U.S. Environmental Protection Agency, : 

Defendants. : ; 
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COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF 
Secbc : ; ; petra ldbes Dh ress OER dade 


Plaintiffs, by their attorneys, for their complaint 


herein, respectfully allege. 


1. This is an action for declaratory and injunctive 


relief to prevent the Department of the Navy, with the 


3 
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blessing of the Army Corps of Engineers, fron dumping 2,800,000 


cubic yards of polluted dredged spoil into Long Island Sound 
offshore of New London, Connecticut, and Fishers Island, New 
York. Relief is sought on the grounds, among others, that 
the Army Corps has issued a dumping permit for the project 
jin violation of the Federal Water Pollution Control Act, as 
amended, and the Rivers and Earbors Act of 1899, and that 
both the Army and the Navy have been guilty of wholesale 
violations of the National Environmental Policy Act of 1969 
[42 U.S.C. §4321 et seq.] (hevzinafter "NEPA"). Relief is 
also sought against the Environmental Protection Agency for 


its failure to enforce the conditions that it imposed (but 


has now let slide) to provide at least some protection against 


the adverse impacts of the proposal. 
Jurisdiction 


2. This Court has jurisdiction under: 


C. §1331 (Federal Question) 

C. §1337 (Laws Regulating Commerce) 

C. §1361 (Mandamus) 

.C. §2291-02 (Declaratory Judgment) 

Cc. §§701-6 (Administrative Procedure Act) 
C. §403 (Rivers and Harbors Act of 1899) 

.C. §1344, §1355 (Federal Water Pollution 

ontrol Act) 

-C. §4321 et seg. (NEPA) 
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3. The amount in controversy exceeds ten thousand 


dollars, exclusive of interest and costs. 


4. There exists between the parties an actual contro- 
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versy, justiciable in nature, with respect to which the 


plaintiffs require a declaration of their rights by this Court. 
The Parties 


5. Plaintiff Natural Resources Defense Council, Inc. 
("NRDC") is a non-profit membership corporation organized 
and operating under the laws of the State of New York, with 
.¢s principal office at 15 West 44th Street, New Yorx, New 
York. NRDC has a nationwide membership of aout 18,000, 
including educators, scientists, lawyers and other citizens 
concerned with the protection of the environment. The 
principil purposes and objects of NRDC are to defend, pre- 
serve and enhance the human environment and the natural re- 
sources of the United States, including the quality of the 
nation's waters, principally through the monitoring of fed- 
eral agencies and departments and through selective lawsuits 
designed to protect the public interest and ensure that fed- 
eral statutes enacted to protect the environment are fully 
and properiy SRP LERENERE > During the past two years, NRDC 
has developed a svecial’ interest in water quality and rep- 
resents not only the nationwide concern of its membership 
for protection of this Nation's tidelands, bays, marine and 
aquatic resources, but also the special interest of its 
numerous members who live on or near Long Island and depend 


upon the Sound for commercial reasons or the recreational 


uses of its waters ane shores, including swimming and fishing. 


| 


6. Plaintiff Enviornmental Defense Func, Inc. ("EDF") 
is a not-for-profit members>io corporation organized and 
operated under the laws of the State of New York with its 
principal office at 162 Old Town Road, East Setauket, New 
York, on Long Island. EDF is a nationwide coalition of 
lawyers, scientists and other citizens concerned with the 
preservation and enhancement of the environment, including 
the Nation's aquatic and marine resources; and it has long 
been a leader in seeking action, through both administra- 
tive and judicial channels, to protect the environment and 
implement the laws that have been passed to that end. EDF 
has more than 48,000 members, many of whom live on or in 
close proximity to Long Island Sound, and use the Sound and 
its marine resources regularly for recreational, commerical 


and other purposes. 


7. Plaintiff The Long Island Sound Taskforce is a not- 
for-profit membership corporation organized and operating 
under the laws of the State of New York, whose principal of- 
fice is located at 50 West 40th Street, New York City, New 
York. The principal objects and purposes of the Taskforce 
are to act as a clearing house and resource center for en- 
vironmental groups around the Sound and thereby to encourage 
and develop the implementation of intelligent, comprehensive 
and environmentally valid management practices and planning 


for Long Island Sound as a whole. The membership of the 
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Taksforce, which is newly formed, includes both individuals 
who reside on or near the Sound and those who use its marine 


and coastal resources for recreational and other purposes. 


8. Plaintiff the Fishers Island Civic Association, Inc. 
(the "Civic Association") is a non-profit membershipv corpora- 
tion organized and operating under the laws of the State of 
New York, whose principal objects and purposes include the 
protection of the economic, civic and social welfare of the 
Fishers Island community and the protection of the surround- 
ing environment. The membership of the Civic Association 
consists principally of residents, property owners and bus- 
jnessmen on Fishers Islane (which itself lies within a mile 
and a half of the Navy's dumping site), all” of whom depend 
upon the continued health of the surrounding waters of Long 


Island Sound for recreational, residential or other purposes. 


9. Plaintiff Fishers Island Lobstermen's Association, 
Inc., is a non-profit membership corporation organized and 
operating under the laws of the State of New York, whose 
membership consists of commercial lobstermen who ply their 
trade from Fishers Island and who fish for lobster in areas 
surrounding the Island, including areas adjacent to the dump 
site. The principal objects and purposes of the Lobstermen's 
Association include the mutual forwarding of the lobster 


trade on and around Fishers Island ard the protection of 


surrounding lobster beds including beds that would be directl 
Y 


. 
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affected by the proposed spoil disposal proposed. 


10. Plaintiff Connecticut Citizens Action Group Inc. 
("CCAG") is a non-profit membership corporation organized and 
operating under the laws of the State of Connecticut, with 
its principal office at 57 Farmington Avenue, Hartford, Con- 
necticut. The principal objects and purposes of the Group 
are the protection of consumer and environmental interests 
and the fostering of human rights, through educational, legal 
and political efforts. The membership represented by CCAG 
on these issues includes approximately 4,500 residents of 
Connecticut, many of whom reside on or near Long Island Sound 
and use or depend on the Sound and its marine and coastal 


resources for both recreational and commercial purposes. 


ll. Plaintiff North Fork Environmental Council, Inc. 
(the "Council”) is a not-for-profit membership corporation 
organized and operating under the laws of the State of New 
York. The Council's principal objects and purposes are tO=z 
protect and preserve the environment and natural resources 
of the region known as the North Fork of Long Island, includ- 
ing, most prominently of all, Long Island Sound and its re- 
sources. Among the Council’s 425 members are fishermen, bus- 
inessmen, property Owners and residents of northeastern Long 
Island and Fishers Island within a mile and a half of the 
dumping site, who use the Sound regularly for recreational 


and commercial purposes and who, together with and through 
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Ae the Counci® have long opposed the Navy's proposed dumping 


project at New London. 


12. Plaintiff League of ‘Women Voters of Riverhead- 
Southold is an unincorporated membership association whose 
principal objects and purposes are to encourage participa- 
tion in governmental affairs and to take non-partisan action 
in political issues of concern, including those dealing with 
environmental quality. Its members, all of whom reside in 
Suffolk County.and the Town of Southold, regularly use the 
waters and coastline of Long Island for recreational purposes 
and, in many instances, as homeowners along the Sound, depend 
upon its continued health as an essential element of their 


well-being. 


13. All of the plaintiffs, either directly or through 
their members, are adversely affected and aggrieved, and 
will suffer direct injury, by the actions of the derendants 
herein comp-ained of in that the dumping project will, among 
other things, (A) damage or destroy finfish, shellfish and 
other marine resources ‘tn the New London-Fishers Island vi- 
cinity -- resources upon which a number of plaintiffs’ mem- 
bers depend for their livelihood or for sports fishing; (B) 
threaten serious damage to coastal and beach areas in the 
aforesaid vicinity -- areas which many of plaintiffs' mem- 

& bers use for swimming, fishing and residential uses; and 


(C) threaten much broader areas of Long Island Sound, which 


other members of plaintiffs regularly use for recreational 
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and other purposes, with long-term damage that may adversely 


affect the health of such members, as well as diminish the 


resources af the Sound available to their use. 


14. Defendants Howard H. Callaway, Lt. General William 
C. Gribble, Jr., and Colonel John H. Mason are, respectively, 
Secretary of the Army; Chief of Engineers, Corps of Engineers 
of the U.S. Army; and Division Engineer, New England Div‘sion, 
Corps of Engineers of the U.S. Army. Under the applicable 
statutes and regulations of the Corps of Engineers, said de- 
fendants were and are charged with the administration and en- 
forcement of Section 10 of the Rivers and Harbors Act of 1899, 
and Section 404 of the Federal Water Pollutinxn Control Act as 
the same applies to the work here proposed and, in conjunction 
with the Navy, with the application of NEPA thereto. Defend- 
ants Callaway, Gribble and Mason, and their predecessors, suc~ 
cessors and authorized delegates are hereinafter referred to 


as the "Corps of Engineers" or the "Corps." 


- 


15. Defendants J. William Middendorf and Captai’ C.C. 
Heid are, respectively/ Secretary of the Navy and Comnanding 
Officer, Northern Division, Naval Facilities Engineering Com- 
mand, Department of the Navy. Under the applicable statutes 
and regulations, said defendants and their authorized dele- 
gates have direct responsibility for t’e dredging and disposal 
operations which are the subject of this action, and, in con- 


junction with t > Corps, for the application of NEPA to such 


. 
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work. Defendants Middendorf and Heid, together with their 


predecessors, successors and authorized delegates are here- 


wv " 


inafter referred to as the "Navy. 


16. Defendants Russell E, Train and John A.S. McGlennon 


£ the U.S. Environmental 
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are, resp 
Protection Agency ("EPA") and Regional Administrator of EPA 
within the New England (or Region I) area, Under applicable 
law and the regulations of EPA, said defendants were and are 
charged, in conjunction with the Corps, for the administra- 
tion and enforcement of Section 404 of the Federal Water 
Pollution Control Act as the same applies in this case, in- 
culding the enforcement of permit conditions which they 
sought to impose to restrict the spoil disposal here. De- 
fendants Train and McGlennon, together with their predeces- 


sors, successors and authorized delegates, are hereinafter 


referred to as "EPA." 
The Proposed Project and Its Setting 


17. The Navy prepesen, and has now in fact begun, to 
deepen and widen the existing navigation channel in the 
Thames River, State of Connecticut, from the Naval Submarine 
Base at New London to the confluence of the Thames and Long 


Island Sound, in order, purportedly, to accommodate a larger 


class of submarines scheduled for fitting in 1575 or 1976. 


ee ee ee " ee ae te poems 7 aH pr 9 


The work to be carried out, which is expected to continue 


Ove. two years, consists of two principal compenents: 


A. The dredging of the Thames and the sucking 
of its bottom sediments and muds over a distance of 
approximately 7.3 miles and also at the Connecticut 
State Pier and the Navy's Underwater Systems Center; 


and 


B. Disposal of the resulting dredged spoils, 
amounting to approximately 2,809,900 cubic yards, 
offshore of New London and Fishers Island, New 


York, at the so-called New London Dumping Grounds. 


18. The bottom mugs and sediments to be dredged are 
polluted, containing, among other things, oil residues, 
heavy metals and coliforms associated with human sewage, 
and exceeding in a number of respects the criteria bv which 


EPA defines polluted spoil. . 


19. The dumping site lies within the eastern end of 
Long Island Sound, approximately one and a half miles off 
the Connecticut coast and less than a mile and a half from 
Fishers Island, New York. On information and belief, the 
site occupies a relatively shallow basin at such location, 
with depths no greater than 80 feet and, at the shallowest, 


wnily 35 fent. 
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20. The dumping of the polluted spoil will admittedly 
destroy much of the bottom life in the area where materials 
are actually dischargeca. In addition however, there may be 
further substantial impacts over a much broader area, as 


hereinafter set forth. 


21. On information and belief, the areas immediately 
surrounding the dumping site supvort a rich coastal fishery, 
includiny abundant populations of lobsters, clams and other 
‘shellfish, flounder, bluefish and other marine species; 
and the inshore areas along the Connecticut coast opposite 
and northwest of the dumping site constitute important 
Spawning and nursery grounds for both the surrounding area 


and for the fisheries of Long Island Sound generally. 


22. The currents which flow along the bottom of Long 
Island Sound, while varying with the tides, admittedly re- 
sult in net currents across the site to the northwest. 
Thus, if the polluted spoils move with the currents, they 
: will be mo .! into the coastal spawning and nursery areas 
northwest of the Suma sie site and thence further into Long 


Island Sound. 


23. On information and belief, the polluted sediments 
will in time move, as aforesaid, with resulting adverse 
impacts on the coastal spawning and nursery grounds and the 
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fish that depend on such areas for life, and also with po- 
tential serious effects on marine resources in more distant 
x 


areas of Long Island Sound. 


24. Long Island Sound itself. is generally recognized 
as ‘il of the great marine resources and finfish and shell- 
fish habitats along the eastern coast of the United States. 
As such, the Sound provides a recreational resource of 
great value to tens, if not hundreds, of thousands of sports 
fishermen, supports a major charter boat and fishing equip- 
ment industry, and sustains an important commercial fishery 
as well. On information and belief, the coastal areas of 
the Sound contribute substantially to all of the above, and 
also provide important beach and pleasure boating areas and 
the setting for hundreds of thousands of residents living 


along the shores. 


25. On information and belief, while there is a sub- 
stantial interchange of water between Long Island Sound 
and the Atlantic Ocean, the Sound is, in major respects, 

a self-contained ecosystem, tied together by the internal 
circulation of its waters; and the deposit of polluted 
sediments in one area of the Sound, if moved by the cur- 
rents and/or picked up through the food chain, will inevi- 


tably have an impact on other areas of the Sound and will 
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add cumulatively to the damage done by dredging and dumping 


projects elsewhere. 


26. On information and beli2f, by reason of the fore- 
going and otherwise, the Long Island Sound Conference of 
1971, which included representatives from Connecticut, New 
York and the Federal Government, unanimously recommended 
that "the practice of depositing polluted dredge .iaterial 
in spoil areas of the open waters of Long Island Sound 


should be prohibited." 


27. Notwithstanding the foregoing and other factors 
hereinafter mentioned, the Corps and the Navy have selected, 
for the dumping of the polluted spoil from the Thames River, 


the New London Dumping Ground in the open waters of Long 


Island Sound. 


Chronology of Events 


28. On information and belief, the Navy first pro- 
posed the dredging of the Thames River here involved, and 


the resultant disposal of spoil, in or before 1971. 


29. The said dredging and disposal project consti- 
tuted, and constitutes, a "Major federal action signifi- 


cantly affecting the quality of the human environment” 
ps | g y ’ 
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which is subject to the provisions of NEPA. Further, he- 
cause the project involves dredging and filling within 
navigible waters, a permit from the Corps of Engineers was 
required under Section 10 of the Rivers and Harbors Act of 
1899 [33 U.S.C. §403] (hereinafter "Section 10") and, in 
addition, by reason of the dumping operations, a further 
permit from the Corps under Section 404 of the Federal Water 
Pollution Control Ast [33 U.S.C. §1344] (hereinafter "Sec- 


tion 404"). 


30. In an effort to comply with NEPA, the Navy under- 
took to prepare an environmental impact statement for the 
‘project. The first draft was issued in March or April 1972, 


and proposed a dumping site 25 to 50 miles off the coast. 


31. On May 8, 1973, the Navy issued a far more de- 
tailed “Revised Draft Environmental Impact Statement.” 
In this revised draft, the Navy noted, among other things, 
that the spoils to be dumped were polluted -- i.e., in 
excess of EPA criteria ~- and, as a consequence, that they 
should be discharged at a site where they would be con- 
tained, rather than dispersed with the currents into broader 
areas. The Navy accordingly recommended a proven contain- 
ment site off Rhode Island, where spoil dumping had been 


proceeding over several years. 


© 32. In neither the initial draft nor the revised 
draft imoact statement was the New London Dumping Ground 
considered as an area for spoil disposal or, indeed, even 
mentioned or identified. To the contrary, the revised 
@raft stated specifically that the polluted spoils should 


not be dumped into Long Islane Sound. 


as 


33. The revised draft was submitted to the major Fed- 
eral agencies for comments which, in almost every case, 


‘ responded with such comments on or before July 3, 1973. 


34. In late July the Navy issued a two page addendum ; 
to the revised draft impact statemant (together with a re- 
; & port on a small disposal project undertaken in 1972) in 
which, for the first time, the New London Dumping Ground 
was identified and -- at the same time -- selected as the 
dispos2l site. The said selection was purportedly based 
on a recommendation by "the Scientific Advisory Committee 
of an Interagency Coordination Committee on Dredging and 
Ocean Disposal.” SERENE Se addendum gave no reason as 
to why, if at all, the Scientific Advisory Committee had 
made its recommendations, nor was the revised draft impact 
statement itself updated and recirculated to reflect and 


invite comments on the change in site selection. 


35. On or about July 26, 1973, the Corns issued a 
ee public notice announcing that the Navy had applied to it 


for a permit for the dredging and disposal project and that 
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a public hearing would be held thereon. Hearings were 
thereafter held on August 28 and September 11, 1973. One 
or more of the plaintiffs appeared at such hearings in op- 
position to the proposal, including the sudden change in 
disposal site, and also submitted comments in criticism of 


the revised draft impact statement, as addended. 


36. Notwithstanding the public protests, the Navy, 
in late December 1973 or early January 1974, issued its 
Final Environmental Impact Statement evidencing its con- 
clusion that the project should go forward and identifying 


as the spoil disposal site the New London Dumping Ground- 


37. On or about March 27, 1974, the Corps gave notice 
to EPA that it intended to issue a permit to the Navy under 
Section 404 authorizing the disposal of the materials dredged 


from the Thames at the New London Dumping Ground. 


38. On or about April 9, 1974, EPA responded by stat- 
ing that it could not, at the time, reject the disposal 
site under the limited authorization that it read from Sec- 
tion 404(c), but that conditions should be imposed to mini- 
mize the risks of disposal. A copy of the EPA letter, set- 
ting forth its reasoning and the conditicns it requested, 


is annexed hereto as Exhibit A. 


39. On or about April 36, 1974, the Corps issued a 
Pe t 


404 permit to the Navy which contained some, but not all, 


9 , 9 


of the conditions that EPA requested; and in the several 
months that have followed, a number of the conditions still 
remain unfulfilled. Notwithstanding these circumstances, 


EPA has not, on information and belief, sought to enforce 


the conditions. sh 


40. By letter from their counsel dated July 15, 1975, 
plaintiffs wrote to the Corps, the Navy and EPA demanding 
that (A) the Navy suspend its plans to dump the polluted 
‘ Thames spoil at the New London Dumping Ground and (B) the 
Corps withdraw its 404 authorization for such dumping. In 
addition, by letter dated August 12, 1974, plaintiffs also 
demanded that EPA enforce the conditions that it had pur- 
portedly required in conjunction with its participation in 
the permit issuance. Both demands were rejected, the first 
by letter from the Navy received on or about August 3, 1974 
and the second by a letter received from EPA on August 19, 
1974. 

41. On or about August 19, 1974, and notwithstanding 
plaintiffs' notice by iinaly that they were preparing to 
bring suit, the dredging and disposal project began at New 


London. 


42, By reason of the foregoing, and having exhausted 
their administrative remedies, plaintiffs are threatened 
with immediate and irreparable injury, and have no adequate 


remedy at law. 
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First Claim for 


Relief Against the 
Coros of Engineers and 


the Navv 
43. Plaintiffs rep2at each anid every allegation set 


forth in paragraphs 1 through 42 of this complaint. 


4a. On information and belief, in addition to the 
dredging and disposal project here involved, the Corps of 
Engineers has developed a proposal for, and in fact con- 
templates, the further dredging of the Thames River upstream 
of the present project, with resulting polluted spoil of 


more than one million cubic yards. 


45. On information and belief, the Navy and the Corps 
projects are integrally vetaved and cannot be separated 
for purposes of environmental evaluation in that, among 
other things, (A) the Navy project will lay the way for the 
Corps proposal and the further adverse effects flowing from 
it, and (B) having used as a principal justification for the 
selection of the New London site the fact that it was used 
before aS a spoil area, the deposit of the Navy fill there 
now will inevitably oienridl similar justification for the 


subsequent deposit of the Corps’ spoil. 


46. Under the foregoing circumstances, the Navy and 
the Corps were required by NEPA to ass S&S the Navy's projec 
in conjunction with the Corps' proposal. However, no such 


assessment was made or attempted. 
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47. The failure of the Navy to include in its environ- 
mental impact evaluation, and the failure of the Corps to 
include in its Section 404 review, an analysis of the com- 
bined Navy-Corps of Engineers Thames River dredging and 
disposal projects was in violation of NEPA and the lawful 
duties of the Corps uncer Section 10, Section 404 and the 


Corps’ own regulations. 


Corps of Engineers and the Navy 


48. Plaintiffs repeat and reallege each and every al- 
legation set forth in paragraphs l through 47 of this com- 


plaint. 


49. On information and belief, as heretofore alleged, 
Long Island Sound is in major respects a self-contained 
ecosystem, and the impacts of dredging and spoil disposal 
in one area of the Sounc, including at New London, will af- 
fect the resources of the Sound in other areas. 

50. On information and belief, in addition to the 

. » 

Navy's New London project and the Corps' Thames River pro-~ 
posal, there are, within Long Island Sound, a number of 
other existing and proposed dredging and disposal proji -ts, 


all of which involve, either directly or indirectly through 


permit requirements, the Corps of Engineers, and all of 


which will have some acverse impacts on the Sound. 
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51. Notwithstanding the foregoing, the Navy, in its 
environmental evaluation, and the Corps in its Section 10 
and Section 404 review, treated the Navy's dredging and dis- 
posal operations in isolation and without regard to the many 
other dredging and disposal projects now underway or contem- 
p. ed for Long Island Sound. As a result, the impact of 
the Navy's operations as one of a number of cumulative in- 


sults within che Sound was never evaluated. 


52. The failure of the Navy and the Corps to have 
evaluated the New London dredging and disposal operation 
in the context described above and to have considered its 
impacts in cumulation with other existing and proposed 
dredge and dumping projects in Long Island Sound was in 
violation of NEPA and of the Corps’ lawful duties under 
‘ Section 10, Section 404 and the Corps' own regulations. 

Third Claim for Relief Against the 
Corps of Engineers and the Navy 

53. Plaintiffs repeat and reallege each and every al- 

legation set forth in paragraphs 1 through 52 of this com- 


plaint. 


54. As heretofore alleged, the Navy's revised draft 
environmental impact statement issued in May 1973 recom- 
mended a disposal site off Rhode Island, and was circulated to, 
and: commented upon by, the cognizant Federal agencies on the 


foregoing basis. 
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55. When the New London site was selected in place 
of the Phode Island site in July 1973, a brief addendum was 
issued to the revised draft environmental impact statement; 
but said statement was not itself revised, and no further 
opportunity to comment was offered to tha cognizant Fed- 
eral agencies. As a consequence, and as reflected in the 
Final Environmental Impact Statement, no comments on the 


changed site were received fror such agencies. 


56. The failure of the Navy to (A) recirculate an 
update. draft impact statement reflecting the change of 
site and (B) solicit comments from the cognizant Federal 


agencies on that change was in violation of NEPA. 


Fourth Claim for Relief Against the 

Corps of Engineers and the Navy : 
57. Plaintiffs repeat and reallege each and every al- 
legation set forth in paragraphs l through 56 of this com- 


plaint. 


58. As heretofore alleged, the last-minute selection 
of the New London ee Ground in place of the previously 
recommended site off Rhode Island was purportedly based on 
a recommendation of the "Scientific Advisory Committee of 
an Interagency Coordinating Committee on Dredging and Oceal 


Disposal." 


59. On information and belief, the Scientific Advisory 
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Committee made no such recormendation, and the Navy's en- 
vironmental impact statement was, f-<s that reason alone, in- 


adequate and a misrepresentation of fact. 


60. On information and belief, change of the disposal 
site to the New London Dumping Ground was not based on en- 


vironmental considerations, as rep 


nh 


esented by the Navy and 


the Corps, but, if on any basis at all, on political grounds. 


61. The selection of the New London site on political 
grounds was, in and of itself, improper under NEPA and Sec- 
tion 404; but in any event, the selection of the site on 
such grounds, when environmental impacts were instead rep- 
resented as the basis of decision, and the failure to dis- 
close the political nature of the decision, were in violation 
of NEPA. 


Fifth Claim for Relief Against the Corps . 
of Engineers and the Navv and EPA 


62. Plaintiffs repeat and reallege each and every al- 
legation set forth in paragraphs 1 through 61 of this com- 
° » 
plaint. 
63. As heretofore alleged, in its revised draft en- 
vironmental imnact statement and again in its final environ- 
mental impact statement, the Navy cited the need for a dis- 


posal site where the polluted Thames River spoils would be 


contained rather than dispersed over a broader area. 


. 
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64. On information and belief, the New Londo~ Dumping 
Ground is not a containment site, with the consequence that 
there will be wids spread dispersal; and the Corps and the 


Navy knew, or should have known, that this was the case. 


65. In addition to the foregoing, the EPA criteria 
that were purportedly applied by the Corps of Engineers and 
the Navy in selecting the New London site [40 C.F.R. §227. 64] 
expressly provide that: 

"When prevailing currents exist [at an 
ocean disposal site], the currents should 
be such that any suspended or dissolved 
matter would not be carried into known nur- 
sery or procuctive fishing areas or popu- 
lated or protected shoreline areas." 

66. As heretofore alleged, the prevailing currents 
at the dump site are admittedly towards the northwest, and 
any suspended or dissolved matter would thus be carried in 
that direction and, on information and belief, into areas 


to the northwest of the site, along the Connecticut coast, 


which constitute known nursery and productive fishing areas. 
? 
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67. The selection of the New London Dumping Ground 
thus violated the EPA criteria that were purportedly ap- 


plied in this case, 


68. By reason of the foregoing and other failures 


mentioned in this complaint, the selection and approval of 


the New London Dumping Ground as the site for disposal of 


a 


the pollutedc Thames River spoil was contrary to law and 


aribtrary, capricious and an abuse of discretion. 


Sixth Claim for 
Coros of Engine 


69. Plaintiffs repeat end reallege each and every al- 
legation contained in paragraphs 1 through 68 of this com- 


plaint. 


70. The Final Environmental Impact Statement issued 
by the Navy, on the basis of which dumping permits were, 
on information and belief, issued by the Corps, was and is 


erroneous, defective, incomplete and insufficient, and 


failed and fails to comply with NEPA, the guidelines of 
the Council on Environmental Quality, and other implement- 


ing regulations, in that, among other things: 


A. The Statement does not consider or discuss 
the Navy project in conjunction with the Corps’ con- 
templated. Thames River Grecging, nor does it include 
any consideration or discussion of the impacts of the 
Navy project in cymuii tion »ith those of the Corps’ 
and with other “vedeing ard disposal projects in Long 


Isiand Sound. 


B. The Statement does not adequately or accur- 


ately discuss or assess the characteristics of the 
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New London Dumping Ground, the environment of the neigh- 
boring Connecticut coast, and both the near-term and 
long-term risks in dispcesing of so much polluted fill 


in an area so close to nursery and spawning grounds. 


C. The Statement fails to disclose the actual 
basis for the selection of the New London Dumping 
Ground, and does not even mention the basis, if any, 


for rejecting the Rhode Island site. 


D. The Statement fails to consider or discuss, 
in any meaningful manner, alternative methods of 
dredg-d spoil disposal, including the use of man-made 
containments that could hold polluted spoil from many 


different projects in Long Island Sound. 


E. The Statement does not adequately consider 


or discuss alternative ocean disposal sites. 


F. Generally, the Statement was drafted with a 
spoil disposal site, other than New London, in mind, 
and, as a-consequence, fails to asi directly or mean- 
ingfully in almost every respect with the New London 


Dumping Ground, its surrounding environment and the 


resulting impacts of the spoil disposal. 


Seventh Claim for Relief Against the 
Corps of Engineers and the Navy 


71. Plaintiffs repeat and reallege each and every al- 
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legation set forth in paragraphs 1 through 70 of this com- 


plaint. 


72. By reason of the various failures and inadequacies 
heretofore discribed, the Navy, in proceeding with its 
dredging and disposal project at New London, is acting in 
violation of NEPA; the Corps, in issuing permits for the 
work, did so in violation of Section 10, Section 404 and 
its own regulations; and the said actions were and are ar- 


bitary, capricious and an abuse of discretion. 


Eighth Claim for Relief Against EPA 


73. Plaintiffs repeat and reallege each and every 
allegation set forth in paragraphs 1 through 72 of this com- 


plaint. 


74. As reflected in Exhibit A to the complaint, while 
EPA did not deem itself empowered to deny use of the New 
London Dumping Ground, it requested that five conditions 


be included in any Section 404 permit issued by the Corps. 


75. On informatioa and belief, not all of the cond@i- 
: » 
tions requested by EPA were included in the permit, and 


others were included only in a diluted form. 


76. Notwithstanding the foregoing ard plaintiffs’ 


demand on EPA that such conditions be enforced, EPA has 
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taken no action to ensure the protection that it recom- 
we mended, but, in violation of its duties under Section 404, 
has vermitted work to commence and continue free of said 


conditions. 
WHEREFORE, plaintiffs pray for judgment: 


A. Declaring that the actions of the Navy in 
proceeding with its dredging and disposal project 


at New London are contrary to applicable law; 


B. Declaring null and void, and setting aside, 
the permit or permits issued by the Corps of Engineers 


for the project; 


e | | C. Enjoining the Navy and its officers, agents, 
servants, employees and attorneys, and all persons ; - 
in active concert or participation with any of then, 
from proceeding with any action in furtherance of the 
dredging of the Thames River and the disposal of re- 
sulting spoil at the New London Dumping Ground unless 
and until there has been full compliance with NEPA, 


*% 
Section 10 and Section 404; 


| D. Mandating EPA to enforce compliance with the 
conditions it specified to be included in the Section 


404 permit for the work; 


& E. Granting such preliminary relief as may be 


Dated: 


oe] 
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necessary to prevent irreparable injury to plaintiffs 


pending 


entry of 


the trial 


of this action and the making and 


Awarding plaintiffs costs and reasonable at- 


fees and such other relief as may be deemed 


August 28, 1974 


proper under the circumstances. 


NATURAL RESOURCES DEFENSE COUNCIL, 
INC., ENVIRONMENTAL DEFENSE FUND, 
INC., THE LONG ISLAND SOUND TASK- 
FORCE, THE FISHERS ISLAND CIVIC 
ASSOCIATION, INC., FISHERS ISGAN 
LOBSTERMEN'S ASSOCIATION, INC., 
THE CONNECTICUT CITIZENS ACTION 
GROUP, NORTH FORK ENVIRONMENTAL 
COUNCIL, INC. and THE LEAGUE OF 
WOMEN VOTERS OF RIVERHEAD-SOUTHOLD 


By Zs, > se 
Haynes <7 Jonnson 
Attorney for Plaintiffs 
460 Sumner Street 
Stamford, Connecticut 06901 


Albert K. Butzel 
425 Park Avenue 
New York, New York 10022 
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Colonel John i. “Nason 


Diviston Vngiveer 

Mew Fngland Division, Corns of Engineers 
U. S. Departrent of the Arny 

424 franelo Poa 

Waltham, “Massachusetts 02154 


Near Colonel “Mason: 

, In response to your letter of “arch 27, 1974, this Arency is sub- 
mittine its recomendations repardisg the apniieation.of the UV. S. “avy 
(Public “otice date! July 26, 1973) to disnase of 2.3 nillion cubic 
yards of dredged spoils from the Thanes River in the “lew Lonton site. 


Under section 494 of the Water Pollution Control Act. Anendneats of 
1972, the Environmental Protectton Aponcy is authorized ta deny er re- 
strict the use of any -Icftacd area for spectftcation as a disowsal site 
when the Adninistrator deternin)s after notice an’ onnortunity for 
public hearings that the discharye of such rater{.. inte such area will 
have an unacceotable actverse tinnact on the municipal wart supplics, 
shellfish bels and fishery areas (including’spave’ +s, ant breeding areas), 
wildlife, or recreational areas. 


We are currently unable to demonstrate any unaccuntable adverse 
impact on these marine resources. Ve therefore cannot deny site 
specification. ewever, to insure mintiaun slverse impact tf the 
marine environment and the surrounding amenitfes, we request the 
following couditions be incluco! {in our site approval. 


» 
” 


: . a. 
1. The disposal operation ha conducted as quickly as possthle. Cc 


2. Al dispenal eceur rt a point, marked by a buoy or similar 


marler, so that a cone-}it.e formation Bethe The buoy a at 


shell be located ar 42Q°O5 ore) Wy 


“ tr .O 
j \° | b dO"N, 


“ 
7 ? 
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find and becin to stuly an alternate 


~3. The Corss of Furineers 
to the comrencenent of Aisnosal at the 


tsposal sire privt 
New London site. 


4. Upon completion of all disposal of the dredred spotls, the 


spolls are to he covere! with five inches of clean fill. 


5. Should an unacceptable wverse impact be detected, the 


omer 


j _ ertteria for which are to he eat by the SeLencific Advisory 
.-; Gybecr mittee, mne permite stjy11 he summarily susnandedl, or 
eo the ‘lispesial operation shall be moves! to the aitermate cite. 


We endorse the proposal for a comprehensive monitoring, study to te 
funded by the permitres in an anount not ta excnes 599,290. «Te Ls our 
expectation that ALL developrents relating to this projecr will be 
coordinated with che comittee of Federal and 


State acenctes having the 
responsibility for the manavenent of the Los 


Ialian? Sound area. 


Sincerely yours, 


Join A. S. NcGlennor 
Regtonal Adirinistrator 
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STATE OF NEW YORK ) 
3 s6S.: 
) 


COUNTY OF NEW YORK 


V 2 RES te ee Pre es 


ANN HOWE, being duly sworn, deposes and says that she 


is Executive Director of the Long Island Sound 
one of the plaintiffs in this action; that she 
the foregoing complaint and knows the contents 
and that the same is true of her own knowledge 
to the matters therein stated to be alleged on 


and belief, 


true. é 


‘t tin Vi 


AN HOWE 


Sworn to before me this 


28th day of August, 1974. 


ft a ee 


Notary Pub 5Lzc 
SEL cf Pew Lb. Gund of Au Y5- 
Muy Commisticn ce Pinas Mucl 33,197 


ALBI2T K. Burret 
Notary Publis, S:s*e of Mow Yori 
Pio. 31-5557355 


Qualified in t's Yo:% County 


Certificate fried i. Mow York County 
Commission Exs.res March 30, 1976 


Taskforce, 


has read 


thereof; 
except as 


information 


and as to those matters she believes it to be 
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‘the Navy; CAPT. C.C. HEID, 


UNITED STATES DISTRICT COURT 
Officer, Northecn Divisic. 
‘ties Engineering Gannend. 


& FOR THE DISTRICT OF CQNNECTICUT | | 
: 
SPSS SS SS BBB PF FP ID OD IS OY LY DO OD x : 
NATUPAL RESOURCES DEFE : 
ENVIRONMENTAL DETEN E FH | 
LONG ISLAND SOUND TASKFORC SISUER : ; 
ISLAND CIVIC ASS Trost). TNC. HERS 
ISLAND LOSSTEPME athe SN tT, ENC. 
CONNECTICUT CITIZENS ACTION GR QTH i 
. FORK ENVIRONMENTA OUNC] nC. an H : i } 
.- LEAGUE OF Wi N VOTERS RIVERHEAD i | 
+, SOUTHHOLD, ONDER TO 1 | 
: SHOW C3UST / j 
i Plaintifts, : sis f 
« om 
‘e -against- 
HOWARD H. CALLAWAY, as Secretary of the : : 
Army; LT. GENERAL WILLIAM C. GRIBSLE, ; 
‘ IR., as Chief ws Fie 5 ns United : 
OHN | so 
Di 
s 
“the Navy; RUSSE 


r TDOAT?T: 
“se 1) 4,3 OS 


‘ States Army; COLONEL J 
‘ Division Engineer , New Englan 
‘-Corps of Engineers, Unit:* 
~J¢ WILLIAM MIDDENDORF » as 
EY, ac 
tcator of the U.S. Environnen 
a tection Agency; and JOHN A.S. McGLENNON, : 
!'as Regional Administrator, Region I, 
‘U.S. Environmental Protection Agency, : 


as ; Defendants. : 


Upon the summons - complaint and the annexed affidavit 
of Albert: K. Butzel, Esq., sworn to on August 28, 1974 and the 
annexed affidavits of Howard iHichael Jeiss, Edward Baylor, et al. 
and W. Frank Bohlen, sworn to on August 16, 1974, Ausust 23, 1974 


and August 26, 1974, respectively, itis \ 


ORDEPED that defendants show cause before the nited States 
District Court for the District of Connecticut on the Heh day of 


September, 1974 at ID (Go'clock Aut., at 7% UmzZcl Saker 


f “ Y . ‘ 
Cumdthene, HaXZ ict Connecticut, why an order should not be 
i entered pursuant to Pule 65(a) of the federal Rules of Civil 


Procedure: 


y i 


ZI} 


1. Enjoining pendente lite the defendants Middendorf and 
Heid, as the resvonsible officials of the Department of the } 
Navy, and said Department and its officers, agents, servants em- 
ployees and at-orneySs, and all persons in active concert or par-~ 
ticipation with any of them, from further proceeding with any 
action in furtherance of the dredging of the Thames River and the 
disposal of the resulting spoil at the New London Dumping Ground; 


and 


2. Granting such other and further relief as the Court may 


;; deem to be just and proper in the circumstances; upon the grounds 


that, unless so enjoined, the said defendants will perform the 
ne 


' acts referred to above and such acts by defendants will result 


i in irreparable injury to the public and to the plaintiffs as more 
1 


. particularly appears in the complaint herein and in the aforesaid 


nt P P : P ‘ 
“affidavits submitted in support of this order to show cause. 


ae ) . Sutfticient grounds having been shown, let service of this 
i 


¢ 


order and the papers upon which it was grantei made upon defend- 


i ants, on their respective attorneys, by the United States Marshall 


it 


or agents of the -laintiffs, on or before 4 P.M. Soot 5 
1974, be deemed sufficient service, provided that the inability 
j, in good faith to obtain such service by such date upon any of 
“the defendants shall not operate to stay or postpone said show 


: cause hearing as to defendants who are served with this order 


prior to such hearing. 


Dated: Septerber 3, 1974 
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8.5, DEPARTMENT Of COMMEACE 
Mariona) Desaaic and Atmasanaris 
NATIONAL PLAZINE FISHEAIES StRVICE 
NORTHEAST R2SiON 

BIG: OCICa, LAZOZATINY, Water Resources 
BAILIOLD, COMMECTICST Cet 


11 September 1973 


Gentlemen: 

My name is Michael Ludwig and I represent the National 
Marine Fisheries Service, Division of Water Resources. . 
In listening to the statements made by botn the Corps of 
Engineers a the U. S. Navy on 28 August we believe that 
a slightly distorted image of the situation is apvearing. 
It is the hope of the Division of Water Resources that 
these problems will be quickly resolved. We are particu- 
larly concerned about the following areas. 

4) The approval that is mentioned in the opening . 
statements is from, we believe, the Scientific 
Advisory Sub-committee. This Sub-committee, Chaired 
py Dr. John B. Pearce, is only an advisory sine. 
Their concurrence on the proposed project does 
not necessarily reflect the position of the National 

-Marine Fisheries Service. The Sub-committee 


assisted in asses ing and informally reviewing 


oP) 


the problen, it did rot, nor is it charged with 
the responsibility of approving this type of 


project. As of this date it 1s our belief that 


. 


ly | Exhibit H 
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they have not exceeded this authority. Thus thea 


statezant that the National 
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approved this project is incorrect. 
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NATURAL RESOURCES DEFENSE COUNCIL, $ 
* SC. ¢ Ot: Bes 
Plaintiffs, Index No. 
: H 74-268 
- against - 
‘| HOWARD H. CALLAWAY, as Secretary of : MOTION FOR TEMPORARY 
| the Army, et al., _RESTRAINING ORDER 
4 Defendants. ; 
Lowes eer nen went ew eee en Z 


| Plainziffs move this Court .vr a temporary restraining 
order. staying defendants, their agents, servants and employees 
and all persons in active concert and participation with them, 


r 
pending the Court's determination of plaintiffs' motion for 


i 
'! permanent injunctive relief, from continuing to dump, directly 
) 


il 


";, 0X indirectly, dredged » ,o.ils from the Tnames River at the so- 
" called New London Dump Site in Long Island Souna off Fishers 
! ps2and. 
i In support of this motion, plaintiffs show that: 

(A) The U.S. yavy has recently decided to postpone the 
delivery of the first SSN 688 class submarine to the New 
London Submarine Base from July 1975 to early 1976. Such post~ 
ponement eliminates any need for Navy dumping at the New London 
Dump Site in the near future while this Court's decision is 
pending. 


(B) The U.S. Navy's dredging and dumping contractor is 
y ging E 


‘ 

‘ 
‘ 
' 
‘ 


ae now using two dredges, not one as has heretofore been employed, 
a’: the Thames River dredging site. Suct. creased activity 
can only be explained as an attemot to accomplish as much 
dredging and dumping as possible before this Court renders a 
decision on plaintiff's motion for permanent injunctive 
relief. 
i, (c) As set forth in detail in plaintiffs’: Complaint 

for Declaratory and Injunctive Relief, plaintiffs’ affidavits 

_and testimony before this Court, continued dumping at the 

New London Dump Site poses severe environmental hazards for 

“Leng Island Sound, those land areas surrounding the Sound 


and the numerous people who utilize the Sound for commercial 


| PrAredk 


' 
it P 
a and recreational purposes. 
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ALBERT K. BUTZAL 
Attorney for Plaintiffs 
425 Park Avenue 

New York, N.Y. 10022 
(212) 838-2700 


UNITED STATES DISTRICT COURT 
CT OFC 


FOR THE DISTRICT OF CONNECTICUT 
-~— mo wom me on -“—-—-— == ee awa ene me X 
NATURAL RESOURCES DEFENSE COUNCIL, : 
INC., et al., 
Plaintiffs,’ Index No. 
: H 74-268 
- against - 
‘ $ AFFIDAVIT 
HOWARD H. CALLAWAY, as Secretary of 
the Army, et al., : 
Defendants. : 
ou». e ese eaeaoeoea eee w#e8 Fa @ @ -— - = ¥ 


STATE OF NEW YORK ) 
)° ss.: 
COUNTY OF NEW YORK } 
PETER J. MILLOCK, being duly sworn, deposes and says: 
1. I am an associate in the law firm of Berle, Butzel 
& Kass, one of the attorneys for the plaintiffs ve the above 
Hl puke case, and make this affidavit in support of plaintiffs' 
poe for temporary restraining order filed herewith. 
( 2. As noted in the motion, the Navy has recently post- 
poned the date when the first SSN 688 submarine is scheduled for 
- delivery to New London., I obtained this information on December 
9, 1974 when I spoke nh the telphone to Lt. Thomas Jurkowsky, 
Navy Public Information Officer in Philadelphia. Lt. Jurkowsky 
informed me that the first submarine of the new SSN 688 class to 


be delivered to the New London Submarine Base is now scheduled for 


arrival in “early 1976" rather than in July 1975. Lt. Jurkowsky 


7 \s %. 
3 > 
D e 4 


also stated that the decision deferring the initial arrival date 
to 1976 was made "recently." 

3. Notwithstanding the deferral in the arrival date, 
as reported by the New London Day, a newspaper which regularly 
covers the activities at the New London Submarine Base, on 
November 21, 1974, two dredges are now operating at the Navy 
i dredging site in the Thames River rather than the one dredge 
that has heretofore been overating there. 

4. In light of the delayed arrival date of the first 
- SSN 688 submarine, the necessity for proceeding with dredging at 
all pending the Court's decision, much less proceeding at an 
accelerated rate, has, I respectfully submit, been eliminated, 
and a temporary restraining order should accordingly be issued at 


this point. 


p ee : M2 Gaz. be 


PETER J. MILLOCK, ESQ. 
Sworn to before me this 


73) 
Gi" day of December, 1974. 
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‘ NATURAL RESOURCES DEFENSE 
| COUNCIL, INC., ET AL 


UNITED STAT S DISTRICT COURT 


DISTRICT OF CONNECTICUT 


*e 


Vv. CIVIL NO. H-74-268 


HOWARD H. CALLAWAY, as 
Secretary of the Arny, 
ET AL 


MEMORANDUM OF DECISION 


The plaintiffs here, groups representing environmental 
and general public interests, seek to halt a major governmental 
project because the agencies involved have allegedly made both 


substantive and procedural mistakes in complying with appli- 


cable environmental protection laws. 
The origin of this suit lies in the Navy's current 
project cf dredging a wider and deeper channel in the Thames 


River above New London to allow a new class of submarine (the 


t i/ 
SSN 688) to use the Navy's submarine facility at Grocon. 


The dredging itself is not being challenged here; instead the 


1/ 

The SSN 688, also known as the "Los Angeles" Class, is a new 
and larger class of nuclear high-speed attack submarine that 
has a draft of 32 feet. A number of these new vessels are 
scheduled to be homeported eventually at the submarine base in 
Groton. The first is to arrive from its builder in Newport 
News, Virginia, in July of 1975. The second, and 18 of the 
first 23, are to come from the Electric Boat Division of 
General Dynemics, whose plant is located in Groton. See Exh. 
6A, 1 Final Environmental Impact Statement: Dredge River 
Channel § 1.21 (December 1973); Testimony of Adm. Steven A. 
White, Transcript (Sept. 12, 1974) 350-3556. 


W> 


“Fy 


@ 


Bh te 


challenge is directed at the disposition of the dredged spoil 
at the '“ew London dump site," which lies approximately two 
nautical miles directly off the entrance to New London Harbor 
and about one-and-one-half nautical miles to the west of 
Fishers Island in Long Island sea 

The total of the Navy's dredging is calculated as some 
2.8 million cubic yards of aot.” The project is scheduled 
to be done in two phases. Phase I, which began August 3, 
involves gradations the Thames River channel from a depth of 
33 feet to a depth of 36 feet between the river's mouth and 
the Underwater Systems Ce- er (about halfway to the submarine 
base) and deepening the entrance to the Systems Center to 38 
feet from a present depth of 35 feet. After a hiatus of 
approximately nine months from the we of Phase I in 

5 


June 1975, Phase II will commence. This portion of the 


project involves dredging the channel from the submarine base 


2/ 
me See, e.g., Exh. 6A, suora note 1, fig. 3, at 7; Exh. ay 
Block Island Sound and | Approaches Map (Cc & GS 1211) (13 ch ed., 


Dec. 15, 1973) (New London dump site marked "X"'). 


3/ 

See Exh. 6A, supra note 1, q 1. 06. This quantity is equiv- 
alent to a block k approximately 1 mile long, 300 feet wide, 
and 50 feet high. See Exh. 13, Affidavit of Dr. W. Frank 
Bohlen 6. 


4/ 
Exh. 6A, supra note 1, 44 1.03-1.05. 


5/ 
See Plaintiffs' Memorandum in Support of Motion for Injunc- 
tive Relief 7-8; Exh. 20, A Proposal for an Environmental 


Survey of Effects of Dredzing and Spc: 1 Disposal in the Thames 
River and Nev London Dumping Ground 1 (May 21, 1974). 


i SS 


to about a mile above tne Systems Center from a present depth 
of 33 feet to a der h of 36 sunt tt 

Concededly, the dredged material will be polluted, 
with especially high concentrations cf vw atile solids, 
industrial wastes, and Kjeld-** siveonin At The New London 
dump site is apparently much . cer of pollution than the bed 
of the Thames River, and the plaintiffs fear that ye dredge 
spoil from the Thames will contaminate this relatively purer 
toi Additionally, the plaintiffs are concerned that 
dispersal of the spoil from this site will lead to pollution 


of estuaries and nursery grounds for marine life that exist 


inshore to the northwest of the dump site along the Connecticu 


9/ 
coast. Putting these concerns into the language of a 


a 
Exh. 6A, supra note l, 9 1.04. 
7/ 


= See ic. {4 +.06-2.06h and accompanying figures and tables. 
The Environmental Protection Agency (hereinafter "EPA') has 
promuls, ced regulations which specify what materia’ is pol- 
luted fo: sarposes of dumping in "oceans." See 40 C.F.R. §§ 
227.612 7.44 (1973). Whether or not Long Island Sound is 
subject te cnese regulations, cf. note 52 infra, the Navy, in 
compiling the environmental impact statement for the project, 
ef. p. 4 infra, acted as if they applied and compared the 
composition of bottom sediment from the dredging area with 
interim EPA guidelines issued pursuant to the. (The source 
of these guidelines, which are developed at § 3.11 of Exh. 
6A, was not further ideatified for the court; however, they 
were not challenged and will be accepted by it.) One or more 
of these samples exceeded each EPA guideline except that for 
acceptable concentracions of mercury. See Exh. 6A, supra note 
1, table 2, at 40. See also Testimony of Lt. Chas. T. Way, 


Transcript (Sept. 11, 1974) 32-33. 


8/ 
Cf£. Exh. 13, supra note 3, at 6-8; Exh. 14, Affidavit of Dr. 
Howard M. Weiss 4. ; 
9/ 
= See, e.g., Exh. 13, supra note 3, at 7-8; Exh. 14, supra 


note 8, at 10; Plaintiffs" Memorandum, supra note 5, at 10-11. 
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complaint, the plaintiffs argue that the decision to dispose 
of the dredge spoil at the New London dump site was “arbitrary 
end capricie's"--a clear abuse of discretion that this court 
should nuli. jel This claim will be referred to below as 
the "substantive" objecticn to the Navy's project. 

The plaintiffs also couptain that the agencies in- 
volved inadequately complied with procedural requirements for 
making the decision to use che New London dump site. The 
parties do not dispute that the spoil disposal project was 
subject to the requirements of the National Environmental 
Protection Act, 42 U.S.C. §§ 4321-4347 (1970) (hereinafter 
"NEPA"). Principal among these requirements is one demanding 
tha: an envirormmental impact statement (hereinafter "EIS") be 
filed before the project is Raene my A substantial 
body of case law has grown up around the issue ol exacti. wha 
such a statement must contsin = and the thrust of many of 
the plaintiffs’ claims is that the Navy's EIS tor thi. projec 
10, 

See Plaintiffs' Memorandum, supra note 5, at 54-58. 
uy | 

See 42 U.S.C. 3 4332(2) (1970). In an early and perhaps 
the leading case in the field, Calvert Cliffs' Coordinating 
Comm. , Inc. v. United States Atomic Energy fomn'n, 449 F.2d 
1109 (D.C. Cir. 1971), Judge Skelly Wright emphasized strongly 


the importance of the EIS in the statutory scheme of NEPA. 
449 F.2d at 1112-1115. 


12/ . 

~~ The court notes that one service that specializes in 
reporting environmental law cases, MA's Environmental 
Reporter--Cases (hereinafter "erc") has grown to six volumes 
and well over 10,000 pages since 1970. 
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is deficient in omitting required data; A. broader but 
related claim is that the Navy's EIS for this project was not 
the objective inquiry required by NEPA and regulations there- 
waderte’ precedent to a decision but was instead a self- 
serving justification for a previously made decision to use 
the New London duzp sites” : Two other related claims are 
that (1) the Army Corps of Engineers (hereinafter "the Corps")|, 
not the Navy, should have prepared the EIS, and (2) even if 
the Navy was properly in charge of preparing the statement, 
it violated the requirements of NEPA by contracting the 
preparation of the EIS to a consultant instead of doing all 
16/ 
the work on the statement by itself.” 
ine parties do not dispute that the Navy was required 
by the Wacer Poltution Control Act to get a permit from the 
Corps in order to dump the dredge spoit 2! The Corps granted 
WY aie 
See Plaintiffs’ Memorandum, supra note 5, at 24-50. 
14/ 


See, e.g., Council on Environmental Quality (hereinafter 
"CEQ"), Guidelines for the Preparation of Er vironmental 


Impact Statements §§ 1500.2, 1500.7, 38 Fed. Reg. 20550, 


20552 (1973); Calvert Cliffs! Coordinating Comm., Inc. v. 
United States Atomic Energy Comm'n, 449 F.2d 1109, 1114-1115, 
1127-1128 (D.C.. Cir. 1971); Environmental Defense Fund, Inc. 
v. Armstrong, 352 F. Supp. 50, 55 (N.D. Cal. 1972), aff'd, 

G87 F.2d 814 (9th Cir. 1973); Daly v. Volpe, 350 ©. Supp. 252, 
259 (W.D. Wash. 1972). 


15/ 
See Plaintiffs' Memorandum, supra note 5, at 19-24. 


16/ 
See id.at 51-54. 


17/ 
33 U.S.C. § 1311(a) (Supp. II, 1972) provides that "lejxcept 
as in compliance with... {the Federal Water Pollution 


; 
{ 
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such a permit on April 29, 1974, conditioning it upon insti- 


tution of a program tv monitor the environmental effects of 


17/ cont'd 


Control Act] the:discharge of any pollutant by any person 
shall be unlawful." "The term ‘pollutant’ means dredged 
spoil... ." 33 U.S.C. § 1362(€) (Supp. II, 1972). For 
disposal of dredged spoil § 1544 of the Act provides: 


"“(a) The Secretary of the Army, acting 
through the Chief of Engineers, may is sue per- 
mits, after notice and opportunity for public 
hearings for the discharge of dredged or fill 
material into the navigable waters at specified 
disposal sites. 


"(b) Subject to subsection (c) of this sec- 
tion, each such disposal site shall be specified 
for each such permit by the Secretary of the 
Army (1) through the application of guidelines 
developed by the {EPA] Administrator, in conjunc- 
tion with the Secretary of the Army, which guid+- 
lines shall be based upon criteria comparable to 
the criteria applicable to the territorial seas, 
the contiguous zone, and the ocean under section 
403(c), and (2) in any case where such guidelines 
under clause (1) alone would prohibit the speci- 
fication of a site, through the application 
additionally of the economic impact of the site 
on navigation and anchorage. : 


"(c) The [EPA] Administrator is authorized to 
prohibit the specification (including the with- 
drawal of specification) of any defined area as a 
disposal site, and he is authorized to deny or 
restrict the use of any defined area for specifi- 
catior (including the withdrawal of specification) 
as a disposal site, whenever he determines, after 
notice and opportunity for public hearings, that 
the discharge of such materiais into such area 
will have an unacceptable adverse effect on muni- 
cipal water supplies, shellfish beds and fishery 
areas (including spawning and breeding arcas), 
wildlife, or recreational areas. Before making 
such determination, the [EPA] Administrator shall 
consult with the Secretary of the Army. The [EPA) 
Administrator shall set forth in writing and make 
public his findings and his reasons for making 
any determination uncer this subsection." 


» F< : 


18/ 
the dumping.— The plaintiffs argue that this action by the 


Corps was improper (1) because the Navy's underlying EIS of 
19/ 
December 1973 was deficient; (2) because the Corps itself 
failed to comply with applicable gui elines developed by the 
ad 20f 
Environmental Protection Agency;” and (3) because the 
monitoring program gives no protection egainst harmful dis- 
; ee ., 2u/ 
persion of the spoil--it simply records it. 


On the basis of all these alleged violations of law,” 


the plaintiffs ask this court to grant permanent injunctive 


18/7 

The permit is Exh. 1l in these proceedings. For a dis- 
cussion of the events leadirg up to this action see pp. 19- 
23 infra. ; 


19/ 


~~ See Plaintiffs' Memorandum, supra note 5, at 58-59. 
——m— 9 Gases 5 * 


20/ : . 
a See id. at 59-61. The application of such guidelines is 
required by 33 U.S.C. § 1344(b) (Supp. IZ, 1972). According 
to the plaintiffs, the appropriate criteria are those for 
“ocean dumping," promulgated at 40 C.F.R. §§ 227.61-227.64 
(1973). But cf. note 52 infra. 


21/ 

aie See Plaintiffs’ Memorandum, supra note 5, at 61-62. This 
objection is perhaps best characterized as a "substantive" 
one and will be treated as an element of the clain that the 
decision to use the New London dump site was arbitrary and 
capricious. In addition the plaintiffs claim that the re- 
quired monitoring program is not being carried out. See id. 
at 62. 


22/ 

A number of claims have been dropped by the plaintiffs 
since institution of this action. First, the plaintiffs 
originally complained that, because of the substantive and 
procedural shortcomings alleged ahove, the permit for the 
dredging in the Thames River, issued by the Corps pursuant to 
33 U.S.C. § 403 (1970), was invalid. At this stage the 


plaintiffs no longer challenge the validity of the dredging. 


See Transcript (Sept. 11, 1974) 5-6. Second, the third count 


ug 
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ae 


relief against the continued dumping of dredg* spoil from the 


. 23 
Thames River project at the New London dump site.*=/ After 


22 cont'd 


of the plaintiffs' complaint alleges that the Navy failed to 
recirculate and solicit comments on an addendum to their 
draft EIS, thereby violating NEPA. This claim is not pressed 
in the post-trial brief, and indeed the point seems to be 
conceded. See Plaintiffs' Memorandum, suora note 5, at 26-27, 
Third, the plaintiffs originally complained that the EPA 
failed of its responsibilities by neglecting to enforce con- 
ditions it imposed upon the Corps’ issuance of the dumping 
permit to the Navy. However, the plaintiffs now concede that 
this "issue has dropped out of consideration, and will not be 
developed at any length in this brief." Id. at 17 n.*. 
Accordingly, this court will not treat the issue as a live 
sne. 


23/ . 
More particularly, the requests for relief still relevant 
to the case pray for judgment: 


"A, Declaring that the actions of the Navy 
in proceeding with its . . . disposal project at 
New London are contrary to applicable law; 


‘"B. Declaring null and void, and setting 
aside, the permit or permits issued by the Corps 
of Engineers for the project; ° Z 

"C, Enjoining the Navy and its officers, 
agents, servants, employees and attorneys, and 
all persons in active concert or participation 
with any of them, from proceeding with any action 
in furtherance of the . .. disposal of resulting 
spoil at the New London Dumping Ground unless 
and until there has beer full compliance with 
NEPA . . . and Section 404; 


"FP. Awarding plaintiffs costs and reason- 
able attorneys' fees and such other relief as 
may be deemed just and proper under the cir- 
c'mstances." 


The plaintiffs originally requested both preliminary and 


permanent relief. Through agreement of the parties the three- 
day hearing (held September 11, 12, and 20) on the application 
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disposing of two preliminary issues, I will turn to the merit 
of the remaining substantive and procedural objections that 


the plaintiffs have raised. 


I. Jurisdiction 


The jurisdiction of this court to hear the challenges 
based on alleged violations of NEPA is indisputedly proper 
under 28 U.S.C. §§ 1331, 1337 (1970). However, the defendant 
maintain that the court does not have jurisdiction of the 


objections based upon a‘lered violations of the Water Pollu- 


24/ 


tion Control Act.— This Act contains a section giving 
jurisdiction over citizen suits, 33 U.S.C. § 1365 (Supp. II, 


1972). One of the requirements of this section is that: 


"“(b) No action may be conmenced-- 
os aes 
(A) prior to sixty days after the 
plaintiff has given notice of the alleged 


23/ cont'd 


for a preliminary injunction was consolidated with the hearing 
on the merits required for a permanent injunction. See 
Fed.R.Civ.P. 65(a)(2). 


At the time of oral argument (October 10) the dumping had 
been halted and the court was informed that it was not sched- 
uled to resume until October 28. The plaintiffs requested 
that if the opinion of this court as to permanent re‘ief had 
not been issued by Cctober 28, the court grant temp sary re- 


lief pending issuance of the opinion. See Transcript (Oct. 10 
1974) 106. 
24/ 


~~ The defendants would also challenge the justiciability of 
an attack on the dredezing vermit. See Brief for Defendants 7; 


Connecticut Action Now, Inc. v. Roberts Plating Co., 457 F.2d 


61 (2d Cir. 1972). Because the plaintitis disclaim any such 
attack, I do not reach this issue. 
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violation (i) to-the Administrator 
- i [of EPA]. (ii) to the State in which 
the alleged violation occurs, and 
& (iii) te any alleged violator of the 
standard, limitation, or order .... 


. 7 . . 
Notice under this subsection shall be given in 


such manner as the [EPA] Administrator shall 
prescribe by regulation." 
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The regulations prescribed are set out in the margin.~~ The 


| 
| 
| 
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40 C.F.R. $$ 135.2-135.3 (1973): 
"§ 135.2 Service of notice. 


™a) Notice of intent to file suit pur- 
suant to section 505(a)(1) of the Act shall be 
served upon an alleged violator of an effluent | 
standard or limitation under the Act, or an f 
order issued by the Administrator or a State 
with respect to such a standard or limitation, 
in the following manner: ’ 


"(3) If the al*teged violator is a Federal 
agency, service of notice shall be accomplished 
by certified mail addressed to, or by personal 
service upon, the head of such agency. A copy 
of such notice shall be mailed to the Adminis- 
| trator of the Environmental Protection Agency, 

the Regional Administrator of the Environmental 
| Protection Agency for the region in which such 

violation is alleged to have occurred, the ‘ 
Attorney General of the United States, and the | 
Chief administrative office-of the water pollu- 
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tion control agency for the State in which the 
violation is alleged to have occurred. 


"(c) Notice given in accordance with the 
provisions of this part shall be deemed to have 
been served on the postmark date if mailed, or 
on the date of receipt if served personally. 


———ee 


ED He Phe BRS 


[Footnote continued on following page.] 


| 
) | 
| | 
| 


See ee ee ee Oe 


as i ee 


~s ‘ , 2 
plaintiffs gave the required notice on July 15, 19 74,20/ th 


e 
complaint was filed on September 3, 1974, less than 60 days 


thereafter. Therefore, the plaintiffs’ claim to jurisdiction 


27/ 
under 33 U.S.C. § 1365 (Supp. II, 1972) must fail.” CE. 


Montgomery Environmental Coalition v. Fri, 366 F. Supp. 261, 


25/ cont'd 
"s 135.3 Contents of notice. 


"(a) Violation of standard, limitation 
or order.~-Notice regarding an alleged viola- 
tion of an effluent standard or limitation or 
of an order with respect thereto, shall in- 
clude .sufficient information to permit the 
recipient to identify the specific standard, 
limitation, or order alleged to have been 
violated, the activity alleged to constitute 
a vio" vn, the person or persons responsibie 
for the alleged violation, the location of the 
alleged violation, the date or dates of such 
violation, and the full name, address, and 
telephone number of the person giving notice. 


"“(c) Identification of counsel.--The 
notice shall state the name, address, and tele- 
phone number of the legal counsel, if any, 
representing the person giving the notice." 


See Exh. C, Stipulation, and second attachment thereto. 


27/ 

~~ Moreover, according to the inside address the plaintiffs' 

letter of notice was not sent to the Administrator of the 

Environmental Protection Agency or the Attorney General of 

the United States, as required by 40 C.F.R. § 135.2(a) (3) 

(1973). (This regulation also requires a copy to be sent to 

the chicf administrative cf’ ‘cer of the water pollution con- 

trol agency in the region in which the violation is alleged 

to have occurred. The court has not been inforined whether 

the New London dump site is within the jurisdiction of ieny 

water pollution control agency, however, so I do not rely uper 

this possible deficiency.) | | 
{ 
' 
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265-266 (D. D.C. 1973); Brown v. Rucke’ lous, 364 F. Supp. 
: 28/ 
e 258, 265 n.10 (C.D. Cal. 1973). | 
° II. Standing | 
| 
| 


The standing of the plaintiffs to assert that the 
Corps and the Navy have Violated NEPA is unchallenged here. 
The plaintiffs are all groups which assertedly contain 
numerous members who use Long Island Sound in one way or 
another. In showing potential actual injury from pollution 
of the Sound, they have shown enough to have standing to sue 
sagmciiate 

These alleged violations of the Water Pollution Control 
Act may not be complained of under some other jurisdictional 


head (e.g., 28 U.S.C. § 1331 (1970)), even though section 
1365 of Title 33 contains a savings clause: 


Ld 
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"(e) Nothing in this section shall restrict 
auy right ich any person (or class of persons) 
may have under any statute or common law to seek, 
enforcement of any effluent standard or limita- 
tion or to seek any other relief (including re- 
lief against the Administrator or a State ageacy)." 


The Senate Committee on Public Works explained: 


-"7t should be noted . . . that the section would 
specifically preserve any rights or remedies 
under any other law. Thus, if damages could be 
shown, other remedies would remain available. 
Compliance with requirements under this Act would 
not be a defense to a comzon law action for pol- 
lution damages." S. Rep. No. 92-414, 92d Cong., 
2d Sess. (1971), in 1972-2 U.S. Cod= Cong. & 
Admin. News 3746-3747. 


Thus, subsection (e) apparently was not intended to allow 
violations of the Act to be prosecuted, except as they create 
some rights independent of the Act, other than under the 
jurisdictional grant of the Act, 33 U.S.C. § 1365 (Supp. II, 
1972). 
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under Sierra Ciub v. Morton, 405 U.S. Pee ie 


er Oe mn 


264 (D. D.C. 1973). 


Fad 

| 

Montgomery Environmental: Coalition v. Fri, 366. ¥. Supp. 261, 
| 

| 

| . . 

| -III. Authorship of the EIS 
| 

} 


One of the plaintiffs" objections is that the Corps 


Pe eee ree ee 


and not the Navy should have prepared the EIS. NEPA provides 

that "the responsible official" shall prepare an impact j 
29 

shetecane a and the CEQ Guidelines (not issued in final forn 


30/ 
until August 1973) provide guidance on which federal agency 


: 
| 
4 


should be the "lead" agency and write the EIS when there is 


31/ 
‘ overlapping jurisdiction.— The agency selection should | 
t 
29) 
ee 42 U.S.C. § 4332(2)(C) (1970). ie, 


——— 


30/ 
See note 14 supra. 


31/ 

“~~ Jn many federal projects different agencies may interact 
with one another and have partial responsibility for a project. 
This raises the interesting possibility that as to each agency 
the project may not be "major." Because NEPA applies to 
"major Federal actions," however, 42 U.S.C. § 4332(2)(C) (1970) 
(emphasis added), it is clear that all the federal parts of a ! 
project should be sumed in order to determine whether the 
project is "major" and thus whether NEPA should apply. Con- 
comitantly, if NEPA does apply to a project as a whole it must 
, apply to each of its parts. ‘lere, even though the Corps' re- 
sponsibility for site selection may or may not have constitute 
major federal action by itself, the dumping project as a whole 
was clearly major federal action. Therefore NEPA applies to 
the project, and all the obligations it imposes fall squarely 
upon the agencies involved. This does not mean that each must 
seoarately comply with each of NEPA's requirements, which 
wo...4d result in multiple impact statements, etc. It does mean 
tha®> there must be a valid EIS somewhere in the process, and 
deficiencies in the EIS will affect all parts of the project-- 
even those being carried on by other agencies. In other words 
if she EIS prepared by the Wavy is deficient, the deficiency 
may invalidate the action of the Corps in granting a dumping 
permit. 
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turn upon 


: 
| 
| 
! 
1 
: 


"the time sequence in which the agencies | 


become involved, the magnitude of their 
respective involvement, and their relative 
expertise in regard to the project's 


environmental effects." 32/ 


The plaintiffs contend somawhat conclusorily, that 
} 


| 

| 

| 

| 

| 
a application of these guidelines to the instant case should 

| have resulted in the Corps' being chosen to write the EIS. 

: The court does not view the guidelines as so pellucid, how- 
| 


ever. As to the time sequence (and assuming that the guice- 
lines favor the agency who becomes involved at the earlier 
| date), the Navy has the stronger case for being the lead 
| agency since it initiated the dumping project. As to the 
| magnitude of the agencies’ respective involvement, it was the i 
3 Corps that had the statutory authority to select a site. But 
pe this was not merely a site selection project; it was a dumping 


project, and the Navy was to carry out all the actual dumping. 


As to relative environmental expertise, no data has been 


* 


presented as to which agency was more experienced prior to 


January 1972 (when the Navy prepared the first draft of the 


; 33/ Aye ; 
. impact statement) .~— ' 
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32] 
CEQ Guidelines, sunra note 14, § 1500.7(b). ' 
33/ ) : 
The Navy's initial draft statement is Exhibit 3 in these 
proceedings. The plaintiffs point out that the Corps had pre- 
pared a draft statement for their own Thames dr: iging project 
by August 1972. The court finds this irrelevar. as ‘o the 
issue of which agency was more knowledgeable when the decision 
about who was to write the EIS on the Navy project was made 
: sometime prior to January 1972. 
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It is true that where defects of procedure are 


urged in environmental cases, the standard a reviewing court 


4 will apply is very strict: 


"if the decision was reached procedurally 
without individualized consi::2ration and bal-~ 
ancing of environmental factors--conducted 
fully and in good faith--it is the responsi-~ 
bility of the courts to reverse." 35/ 


vets deaeemameinettiapianadiiatananniadiiaiaamanitini oe 


2 ; | However even where the challenge is to the procedures followed 
the court must be convinced that error has been made. In the 
present instance the court is unable to conclude, on an sy 
examination of the record, that the Navy should not have been 
designated the lead agency for the dunping project here 


involved. Without a stronger showing of error, the court is 


emeee «He rame & + 


draft the EIS. Although admonished by Calvert Cliffs' not to 


accord too much weight to the delay that following NEPA pro- 
36 
cedures properly might entet) 22 the court finds it note- 


» 3 F 
ae unwilling to upset the agencies’ decision that the Navy should 
worthy that if an error in authorship were found here, the 


z 34/ . 

~~ That is, those that do not challenge the propriety of the 
ultimate agency decision but instead attack the EIS or the 
procedures followed by the agency in reaching its substan! “ec 
decision. 


35/ } 


Calvert Cliffs’ Coordinating Comm. , Inc. v. United States 


449 F.2d 1109, 1115 (D.C. Cir. 1971); 
sSiniv. Burns, 372 F. Supp. 223, 240-242 (D. 


Conn, 1974). The basis for s strictness is found in 42 
U.S.C. §$ 4332(2)(C) (1970). 


36/ 
" See 449 F.2d at 1118. 
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government would have to retreat all the way back to the EIS- 
drafting stage If the statement were otherwise proper, 
invalidating the entire EIS process because of a mistake of 
authorship would be an extraordinarily harsh measure. There 
is no need to make an abstract decision about the ‘iii 
of responsibility between these agencies on which so much 
would turn. The purposes and policies behind NEPA were 
fulfilled in this case. 

The plaintiffs next argue that if the Navy was prop-~ 
erly designated as the "responsible" agency to be charged wit 
preparation of the EIS, it improperly abdicated its duty by 
contracting the job out to an independent consultant, the 
Ecosystems Division of Jason M. Cortell & Associates in 
Cambridge, Massachusetts (hereinafter "Ecosystems"). 

The Navy itself prepared the initial draft EIS in 
January 1972. This eight-page document was given to 
Ecosystems, along with comments received on it, appropriate 
background information, and Stanmedttenn 2@ Ecosystems then 
prepared the much more extensive revised draft EIS and final 
EIS. Lt. Charles T. Way, the Naval officer principally 
responsible for the ers ,28/ reviewed and edited these drafts. 


Way testified that he confined himself to a coordinator's role 


37/ 


See Testimony of Lt. Chas. T. Way, Transcript (Sept. 12 


1974) 196-197. 


3 


38/ 


See Testimony, supra note 7, at 22-23. 
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and did not question the content or accuracy of the studies 

the consultants used or the pihvtuk thins they debi tesedien.*4 
The plaintiffs contend that the Navy's actions here 

represent an impermissible PE CRT os of its pure as the 

"responsible official" to prepare the EIS. See 42 U.S.C. 

§ 4332(2)(C) (1970); CEQ Guidelines, supra note 14, § 1500.7(o). 

The Second Circuit has been in the forefront of those courts 

requiring the responsible agency itself to prepare the EIS: 

a number of cases in this Circuit Si held impact statements 


to be invalid because prepared by someone other than the 


agency. See Greene County Planning Bd. v. Federal Power 


Coma'n, 455 F.2d 412, 420-422 (2d Cir.), cert. denied, 409 


U.S. 849 (1972); I-291 Why? Ass'n v. Burns, 372 F. Supp. 223, 
243-247 (D. Conn. 1974); Conservation Soc'y v. Secretary of 
Transpv., 362 F. Supp. 627, 629-632 (D.. Vt. 1973); Committee 
to Stop Route 7 v. Volve,e 346 F. Supp. 731, 741 (D. Conn. 
1972). In all of these cases, the concern has been that the 
EIS preparer, a state agency, had an interest in seeing the 
project accepted as proposed and would therefore write a 
biased EIS. Bias in the impact statement, of course, renders 
impossible the fair and careful evaluation of a project's 
environmental effects demanded by NEPA. Cf. Calvert Cliffs' 
Coordinatins Comm., Inc. v. United States Atomic Energy 


Ae ean, eee 


Com'n, 449 F.2d 1109, 1115 (D.C. Cir. 1971). 


39/ 


See Testimony, supra note 37, at 198-200. 


oxy, 


- ow 


This pon is easily distinguishable. The preparer 
here was a consultant hired by and fully responsible to tha 
Navy; Ecosystems had no self-interest that would de gsaleel by 

40/ } 
biasing the EIS. The major factor motivating the decisions 
in the cases cited above is simply not present here. Indeed, 
there are compelling reasons why federal agencies should be 
allowed to use outside consultants, making them in effect 
adjuncts of the agency's own staff for purposes of EIS prep- 
aration. A number of federal agencies may not undertake 
enough vrojects to make it cost-efficient to hire full-time 
people to work on impact statements. To prohibit agencies 
from hiring part-time consultants to do this work might compel 
them to utilize employees without any special expertise in 
this area to compile impact statements; an expectable result 
would be poorly written statements. Alternatively, oeictt 
ing consultants might force agencies to hire full-time people 
for whom there was only part-time work. With the economy 


~~ This fact distinguishes the present case from Life of the 


} 


416 U.S. 961 (1974), in which a consultant for a state ag 
prepared the EIS. The consultant's fee was computed upon a 
percentage of the cost of the entire project, so there was 
some self-interest in having the project approved. The Ninth 
Circuit approved the consultant's authorship of the EIS not- 
withstanding these considerations. 465 F.2d at 467-468. Thi. 
court has previously indicated that approval of this sort of 
delegation is inconsistent with Greene County. See I-29i ae 


1] 


Ass'n v. Burns, 372 F. Supp. 223, 246 n./2 (PD. Cona. 1974); 
cf. Sierra Civb v. Lynn, 502 F.2d 43, 59 (Sth Cir. 1974). 

And Justice Douglas vehemently disapproved of this delegation 
in dissenting from the Court's vacating of the injunction end 
stay he had ordered in the case. 414 U.S, 1052, 1053-1057 
(1973). 


sy 
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already in a tailspin due to 'stagflation;' this court will not 
compel such a wasteful result. I hold that the use ot a 
consulting firm responsible solely to the federal agency 
charged with preparation of the EIS does not violate the 


requirements of NEPA. 


IV. Integrity of the EIS 


Before considering the next claim it will be helpful to 
briefly set out the chronology of events leading up to the 


issuance of a permit to dump at New London. 
A. Background 


The Navy's short original draft impact statement, pre- 
pared in January 1972, did not name a site for dumping. It 
provided simply that the dredge spoil would be disposed of 


"at a distance of approximately 23 to 50 miles from the mouth 


of the Thames River. A number of the agencies to which 


42/ 
the draft was circulated commented upon its deficiencies, 


and the Navy hired Ecosystems to prepare a revised draft. 
The revised draft, issued in May 1973, went into the 


issue of site selection much more thoroughly. The draft 


4i/] 

Exh, 3, supra note 33, at 1 (because there is a covering 
letter, index, and cover shect to the EIS, all unnumbered, 
this is actually the fifth sheet of paper in Exiys. 39). 


42/ 
See Exh. 4, Revised Draft Environmental Impact Statement: 
Dredge River Channel {{ 8.01-8.02, app. A (May 1973). 
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concluded that containment sites (those in which dumped spoil 
would remain) were preferable to dispersal sites and that 
Long Island Sound was a poor disposal area. This latter con- 
clusion was based partly on the Navy's own studies’ and 
partly on comments received from the epa.22/ The revised 
draft EIS recommended that the spoil be dumped at a previously 
used dumo site, known as the Brenton Reef site, that lies off 
Newport in Rhode Island sound. 
Exactly what happened thereafter is the subject of 
much dispute in this case. The following facts are fairly 
anes however. On May 2, 1973, (before the revised draft 
EIS had been circulated) the Corps of Engineers refused as 
"premature" a request from the Navy for a permit to dump at 
Brenton neet.2—! The Corps at that time questioned the 
economic desirability of dumping so far from the site of the 


dredging and indicated that it was awaiting the results of 


studies of the New London dump site. These results were 


43/ 
See id. ¥ 1.08. 


cf. id. §§ 1.09, yn & 
See id. 7 1.09. 
See id. § 1.08 & fig. 3. 


~~ See Exh. 7B, Letter from Col. Chas. J. Osterndorf (Corps) 


to Commanding Officer (Northern Div.), Naval Facilitics 
Engineering Command, May 2, 1974. 
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issued on May 25, 1973, in a Naval Oceanographic Office 


‘fr 


Sis _7° and the Corps began, in its own thinking, to lean 

, ae ; 
heavy v toward use of the New London dump site.-~ The Corps 
scientific advisory group, the Scientific Subcommittee on Ccean 
Dredging, met on June 19, 1973, and actively considered using 
the New London dump site. This group has representatives 


from EPA, the National Oceanic and Atmospheric Administration, 


0 
the U. S. Fish and Wildlife Service, and the Coxps. = By 


the time that the Subcommittee next met, on July 13, 1973, it 
had moved to recognizing "the New London spoiling site as the 


best site to use at the present time; it saw no need to trans- 


1/ 


5 
port spoils to another site further to the east.""~ The EPA 
commented on the revised draft EIS on July 3, 1973, noting 


that a recent legislative change had made consideration of 


52/ 
dump sites within Long Island Sound possjble. 


48/ ° 
~~ This study is a part of Exh. 5 in this proceeding. 


49/ 
See Exh. 17, Draft Memorandum from Vyto L. Andreliunas 
(Corps) to Division Engineer, June 27, 1973. 


50/ 
See Exh. 6A, supra note l, 7 1.11. 


51/ 
See Exh. 10, Record o£ Meeting of Scientific Subcommittee 
on Ocean Dredging and Spoiling 1-2 (July 20, 1973). 


52/ 

~~ See Exh. 6A, suora note 1, at A2. The EPA conclusion that 
the law was changed to allow more flexibility to select sites 
in Long Island Sound is based on 33 U.S.C. § 1413(d) (Supp. 
II, 1972), which provides that the Secretary of the Army may 
authorize otherwise nonconforming dredge spoil dumping in the 
"ocean" if he concludes that no other economically feasible 
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All this activity culminated in the Navy's issuance 
of an "Addendum" to the revised draft EIS on August 9, 1973, 
in which the dump site was changed from Brenton Reef to New 
Leadon Public hearings were held on the revised EIS plus 
Addendum, and a final EIS, based in part upon the comuents 
of the Corps, was issued in Decenaber 1973.2 The fact that 
the Corps occupied a dual role as one of the commenting 
agencies to which the EIS was circulated and as the final 
déetedorneker has tended to cause some confusion in this case. 
But the Corps' function as a comment agency in no way dimin- 
ished its sole responsibility to select a site, and thus the 
Navy reapplied to the Corps for a otontt to dump at New 
London. After the local headquarters of the Corps got clear- 
ance from its national headquarters in wachtvaton,=” and 


after the Corps had given the EPA an opportunity, in conforn- 


ity with the Water Pollution Control Act, 33 U.S.C. § 1344(c) 


‘2, cont'd 


method or site for disposal is available. See Exh. 6A, supra 
note 1, 4 1.09. The defendants here contend that restrictions 
on “ocean" dumping do not apply to dumping in Long Island 
Sound, cf. 33 U.S.C. § 1402(b) (Supp. II, 1972); the court doef 
not need to determine the correctness .of this contention. 


53/ 
The Addendum is part of Exh. 5 in this proceeding. 


54/ 
This final statement is in two volumes, which are Exhs. 6A 
& 6B in this proceeding. 


55/ 

at See Exh. B, Memoranda from Col. John H. Mason (Corps New 
England Division Engineer) to HQDA (DAEN-CvO-N), March 1, 
1974, and from Maj. Gen. J. W. Mov.is (DAEN-CiO-N) to Division 
Engineer, New England, March 18, 19/4. 
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(Supp. II, 1972), to “resirict or 


deny" dumping at New 


56 
London, 


a permit was issued to 


7/ 


5 
to dump the dredge spoil there. 


the Navy on April 29, 1974, 


B. Issues and Analysis 

An EIS for major federal projects is required to imple- 
ment the congressional command that all federal agencies shall 
help "insure that presently unquantified environmental ameni- 
ties and values may be given appropriate consideration in 
decisionmaking along with economic and technical considera- 
tions... ." 42 U.S.C. § 4332(2)(B) (1970). The plaintiffs 
argue that since the EIS is supposed to be an input to deci- 
sions, it is naturally important that the decisions not be 
made first, with the EIS serving simply as a post hoc justi-~ 
fication for them. The CEQ guidelines for the preparation of 
impact statements concur: 

"In particular, agencies should keep in mind 

that such statements are to serve as a means 

of assessing the environmental impact of pro- 


posed agency actions, rather than as a justi- 
fication for decisions already made." 58/ 


56/ 
See Exh. E, Letter from Col. John H. Mason (Corps) to John 
McGlennon (EPA), March 27, 1974. 


57/ 

~~ See Exh, 11, supra note 18. 

58/ 

~ CEQ Guidelines, sunra note 14, § 1500.7(a); see Sierra 

Club v. Iyan, 502 F.2d 43, 59-60 (Sth Cir. 1974); Environrarts?| 
Defense Fund, Tac. v. Arinstrone, 352 F. Supp. 50, 55 (i.D. Gao] 


Cis 
F.2d oi4 (Yth Cir. 1973); Daly v. Volne, 350 
(WD. ash. 19:72). 
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The plaintiffs argue that this basic requirement for an EIS 
was not followed here--that the Corps made its site selection 
decision by June 27, 197322! and that it was therefore made 
in spite of, rather than because of, data on the environmental 
impact of dumping at New Lo.won. The plaintiffs contend that 
the final EIS that the Navy issued in December 1973, containin 
the first detailed analysis of the New London site, was nothing 
more than a justification of this decision. The defendants, 
on the other hand, contend that the Corps’ decision to use 
New London was not made until March 197402! by which time 
all of the input required by NEPA to be part of an EIS had 
been provided. They argue that the decision was therefore 
made with due regard to its environmental impact and was 
entirely 

On the parties' view of the case, the court's finding 
of the date of the Corps' decision to use New London is 


critical. Indeed, the defendants as much as conceded that if 


the court should find the facts to be as charecterized by the 


9/ 
~~ See Exh. 17, supra note 49. The plaintiffs also rely on 
statements in the final EIS that the Corps "directed" the 
Navy to use the New London site. See Exh. 6A, supra note l, 
4G 1.12-1.13. However, the defendants deny that this occurred, 
maintaining that the Corps only recommended the New London 
site during this period. See Brief for Defendants 1l. For 


furcher discussion, see note 143 infra. 


60/ 


~~ See Exh. B, supra note I 


61/ 

The plaintiffs, of course, also «ispute the contention that 
by Harch 1974 all of the requirements of NEPA were ret. See 
pp. 28-54 infra. a 
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plaintiffs they would lose this case.~ The court cannot 
agree with the parties’ view of the case, however. No matter 
when the Corps' decision to use New London was mace, it is 
undisputed that it could have been altered until the last 
procedural step had been taken and the permit had been issued. 
Assuming arguendo that all of the necessar* environmental 
data was at hand before the permit issued, the court is un- 
willing to invalidate the Corps’ action as long as the avy 
supplied and the Corps considered the data in good faith. If 
it were acting in good faith, the Corps would presumably re- 
evaluate a decision if subsequent information showed it tz be 
mistaken. And as long as this evaluation of all the neces- 
sary input occurs before the permit issues and the decision 
is finalized, it should not matter when the Corps "decides" 
to use a particular site. : 

Several factors compel the conclsion reached here. 
First, as noted earlier this year in I-291 Why? Ass'n v. 
‘ain: 372 F. Supp. 223, 256-258 (D. Conn. 1974), it is 
possible to cure deficient impact statements with timely 
“supplementals" that include the data necessary to mera 
EIS sufficient and have been properly circulated among the 


63/ 


appropriate “comment agencies." See Citizens for Mass 


62/ 
~~ See Transcript (Oct. 10, 1974) 67-68. 


63/ 
See 42 U.S.C. § 4332(2)(C) (1970): 


“Prior to making any detailed statement, the 
responsible Federal official shall consult 
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Transit Against Freeways v. Brintzar, 357 F. Supp. 1269, 1274 


(D. Ariz. 1973); cf. Environzental Defense Fund, Inc. v. 


Froehlke, 368 F. Supp. 231, 236-237 (W.D. Mo. 1973) (supple- 
mental sufficient even though sot circulated for cocment). 
But see Daly v. Volvoe, 350 F. Supp. 252, 259 (W.D. Wash. 
1972). If the Corps considered subsequent input in good 
faith, there would seem to be no reason to ¢ilferentiate what 
has occurred in this case (in which supplemental data came in 
and was incorporated in the final EIS) from the cases cited 
above (in which the data was circulated in supplemental impac 


statements). 


Second, the normal remedy when an EIS is found by a 
court to be deficient is an injunction and an order to shore 


up the statement. See, e.g., Natural Resources Defense 


Council, Inc. v. Morton, 337 F. Supp. 165 (D. D.C. 1971), 
aff'd, 45& ».2d 827 (D.C. Cir. 1972). Even though the project 
may already be underway, al that is demanded is that the 


necessary data be collected and considered. It would seem 


63/ cont'd 


with and obtain the comment of any Federal 
agency which has jurisdiction by law or special 
expertise with respect to any environmental im- 
pact involved. Copies of such statement and 
the comments and views of the appropriate Fed- 
eral, State, and local agencies, which are 
authorized to develop and enforce environ- 
mental standards, . . . shall accompany the 
proposal through the existing agency review 
processes . . « 


In the instant case all of the data that was collected 
was included, at least by refereice, in the final EIS (Exhs. 
6A & 6B). The plaintiffs have not comolained that the EIS 
was not properly circulated for comment. 
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anomalous to hold that these agencies, who at worst tried to 
correct whatever deficiencies may have existed when they 
decided in June 1973 to use New London, are to be treated 
more harshly than those who have to be ordered by the courts 
to take corrective action. 

The plaintiffs' argument has substantial force in 
urging that the purpose of NEPA's requirement of an EIS was 
to make sure that the decisionmaker consider the environmenta 
impacts of major projects. An EIS should not be simply a 
post hoc justification for a decision already made. However, 
the way to insure that the EIS is properly used is not to 
deny the use of supplemental statements after a preliminary 
decision is made, but to demand that.these supplementals be 
prepared and considered in good faith. In the present case 
‘he good faith of the Corps and the Navy is admitted by the 
pleineifts =! and the court finds no indications of bad faith 
ty these agencies in the record before it. I therefore 
conclude that there is no violation of NEPA's FIS requirement 
4£ all of the information required by law was placed before 
the Corps in the form of an EIS and properly circulated 
supplementals in advance of the time the Corps issued the 


Navy a permit to dump at New Londen. 


See Transcript (Oct. 10, 1974) 54. 
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V: Alleged Deficiencies in the EIS 


What is considered next is the adequacy of the in- 
formation before the Corps. The plaintiffs contend that the 
information was ‘inadequate under NEPA standards in the 


several respects considered below. 


A. Cunulation of Imvacts 

One of the plaintiffs' claims is that the EIS is 
deficient because it assesses the impact of this dredge spoil 
disposal project in isolation. The plaintiffs argue that 
NEPA requires that the EIS contain data on the impact that 
this and all other similar projects will eee They stress 
that this project is but a part of the dumping which has 
one’ or which’ may be expected to aceaer at New 


Sena 


~~ See Plaintiffs' Memorandum, supra note 5, at 44-50. 


66/ 

aie See Exh. D, Disposition Form, Sept. 19), 19743 Exh, 16, 
Stipulation §{1. Since 1958 an average of approximately 
240,000 cubic yards of spoil has been dumped at New London 
yearly. During the first eight months of 1972 a total of eat 
million cubic yards of dredge spoil was dumped into the Sounc. 


See Exh. 16, supra note 66, 44 2-6; Exh. 15, Stipulation 
gq 1, 3. One of the points particularly urged by the plain- 
tiffs is that the EIS should have considered the proposed 
dredging of the Thames to a depth of 40 feet by the Corps. 


See Plaintiffs' Memorandum, sunra note 5, at 45-47, The poini 
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might be compelling if the objection were to the EIS’ treat- 
ment of the dredging of the Thames, for the interreclationship 
of this aspect of the Navy Project and the Corps project is 


clear. Sere Scientists’ Inst. for Public Information, Inc. v 


Atomic Ene: cn, Gol F.2d 1079, 1084-1088 (D.C. Cir. 


1973). With respect to the challenged dumping, however, the 


— 


s,s 


London, and they argue that it is quite important for the 
decisionmaker to be given an overview of the impacts of 
dumping. For example, the plaintiffs contend that if such 
information had been in the EIS, it is “possible that looking 
at the depnsvede of spoils involved, as well as dredged mate- 
rial from projects elsewhere in Long Island [Sound], Congress 


or even the Corps itself, might have concluded that it was 


68 
tume to develop [a] container island weotent ee 


In arguing that the Navy should have ccnsidered the 
impact of this and all other dumping, the plaint.tfs rely 


; 69/ 
upon the highway segmentation cases.—— In those cases 


67/7 cont'd 


plaintiffs' point is less strong. The Corps is presently 
considering New London, inter alia, as a possible dump site, 
see Exh. 15, supra, § 3, and the plaintiffs point out that the 
Navy's use of New London may serve as a precedent for the 
Corps’ own, see Plaintiffs’ Memorandum, supra note 5, at 46. 
It is still entirely a matter of speculation that New London 
will be chosen, however. It appears that the Corps’ project, 
if approved, would not commence until at least 19380. See 
Exh. 15, supra, § 4; Exh. 16, supra note 66, § 6. Between 
now and then the Corps expects to undertake further studies 
to gather data about the best method of spoil disposal for 
this project. See Exh. 15, supra, attachment: Draft Environ- 
mental Impact Statement: New London Harbor and Thames River 

3 (August 1972). Moreover, with continued dumping at New 
London between now and 1980, the New London dump site might 
well be "full" by the time the Corps needs a dredge spoil 
disposal site. Cf. Exh. 7B, supra note 47 (Brenton Reef, as 
the disposal site for several other projects, may be too full 
to handle the Navy's Thames spoil). Thus the court gives no 
more weight to the Corps' proposal than to others which the 
plaintiffs urge shouid have been discussed in the EIS. 


7 
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Plaintiffs' Memorandum, supra note 5, at 47. 
EE et tA , 


6y/ 
See id. at 49, 
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impact statements have sometimes’been held deficient because 
they considered a deceptively small portion of a much larger 
project. See, e.g., Indian Lookout Alliance v. Volne, 484 
F.2d 11 (8th Cir. 1973); Conservation Soc'y v. Secretary of 
Transp., 362 F. Supp. 627 (D. Vt. 1973); Committee to Stop 
Route 7 v. Volpe, 346 F. Supp. 73% (D. Conn. 1972). 2 The 


segmentation cases do not provide a coherent rationale for 


determining when the impacts of different projects must ke 


0/ 
. whe plaintiffs claim that this type of segmentation has 
been found improper in other contexts also, citing Hanly v. 
Kleindienst, 471 F.2d 823 (2d Cir. 1972), cert. Cenied, 412 
U.S. 908 (1973), and River Defense Com. v. . Callavay, 6 E.k.Ca 
1977 €S.D. NUY. July 3, 1974). This court rinds both of thes 
cases inapposite. As will be seen infra, Hanly contains 
language somewhat relevant to another part of the plaintiffs' 
argument (that the EIS should aia considered the incremental 
impact of this dumping on the Sound as a whole); however it 
Says nothing about needing to consider the impact of other 
projects on the environment. In Hanly the federal project at 
issue was a mid-Manhattan jail, and there were no other fed- 
eral projects in the area whose impacts the plaintiffs sought 
to c.imulate with those of the jail. River Defense Comn. in- 
volved a challenge to a eon permit allowing a private citi- 
zen to dump rocks in the Hudson River. The Corps had not 
considered, except in curso ry terms, the impact of this action 
on marine life in the river. The court characterized this 
omission as considering the project as an isolated phenomenon 
and cited Hanly for the proposition that such consideration 
is insufficient. Hanly does support the holding insofar as it 
Says that the gebdeheenigaints impacts of a project must be taken 
into account; however, neither Hanly nor River Defense Comn. 
supports the plaintiffs' proposition that the imracts of all 
the projects in the area must be considered. 


Although not cited to it by the plaintiffs, the court 
notes that Greene County ELenning BS. Vv. Federal yer Co 


455 F.2d 412, 423-424 (2d Cir.), cer 409 U.S. 649 
(1972), also condemns segmentation (in this instance, 


Power Comn! rt, 


ot 2 
ower project). Like the highway cases, Greene County offers 
f y » Greene County 
no discussion useful here; however, it can be exy »lained by 
the rationale of Scientists' bee for Public Information, 


22d 1079 (D.¢ Cc. Cir. 1973), 


considered infra. 
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cumulated in a nonhighway context. 


However, the District of 


Columbia Circuit has done so in a case considering whether an 


EIS is required for a projected wide-reaching technology 


development program. In Scientists' Inst. for Public 
te fOr Pudlic 


Intormation, Inc. v. Atomic Enerey 


Comm'n, 481 F.2d 1079 2:¢; 


Cir. 1973), Judge Skelly Wright warned of the bandwagon effec 


some projects, there the nationwide breeder reactor project, 


have: 


“To wait until a technology attains the stage 
of complete commercial feasibility before con- 
sidering the possible adverse environmental 
effects attendant upon ultinate application of 
the technology will undoubtedly frustrate 
meaningful consideration and balancing of 
environmental costs against economic and other 
benefits. Modern technological advances 
typically stem from massive investments in 
research and development, es is the case here, 
Technological advances are therefore capital 
investments and, as such, once brought to a 
stage of comercial feasibility the investment 
in their development acts to compel their appli- 
cation. Once there has been, in the terms of F 
NEPA, ‘an irretrievable commitment of resources' 
in the technology development stage, the balance 
of environmental costs and economic and other 
benefits shifts in favor of ultimate application 
of the technology. ear 


71/ 

~ 481 F.2d at 1089-1090 (footnotes omitted). Judge Wright 
developed a balancing test to help protect against this band- 
wagon effect by requiring an early EIS when the effect is 
Strong and the potential impacts serious: 


“Statements must be written late enough in the 
development process to contain meaningful in- 
formation, but they must be written carly 

encugh so that whatever 


information is con- 
tained can practical ly 


serve as an input into 
the decision making process 


[Footnote continued on following pare.) 
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o draft an impact 
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program obviously r res a reconciliation 
of these competing erns. Some balance 
must be struck, and several factors should be 
weighed in th. balance. How likely is the 
technology to prove commercially feasible, 
and how soon will that occur? To what ex-~ 
tent is meaningful information presently 
available on the effects of application of 
the technology and of alternatives and their 
effects? To what extent are irretrievable 
commitments being made and cptions precluded 
as the development program progresses? How 
severe will be the environmental effects if 
the technology does prove comnerically 
feasible?" 461 F.2d at 1094 ' 
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In the instant case, however, there is no bancwagon effect. 


' 
| Dredg’ ne the Thames and dumping the spoil at New London in- ! 


volves only the slightest investment that will compel ee 
¥ aetious:¢* this is a single project, almost entirely self- | 
contained. Thus the court is unable to agree with the plain- 
tiffs that the EIS should have considered the cumulative 
impact of this and all or any other projects. The plaintiffs" 


concern that many projects are going on, each of which is 


adding pollutants to the Sound, cannot be belittled. It may 


be true that as each incremental harm is imposed and as the 
Sound becomes more polluted the need to preserve the purity 


73/ 
of the Sound will seem lessened to the next decisionmaker.— 


Thus a comprehensive survey providing an overview of both the 


Sound and the projects which would pollute it is eminently 4 


desirable, and the court is informed that such a study is 


és presently being undertaken by a special multi-state com- 


4 
wtaaion,ee The duty to discuss the impact of all possible 
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The parties have stipulated that approximately 200,000 
cubic yards of spoil will be generated from maintenance of the 
Thames River channel through fiscal year 1980. See Exh. 16, 
Supra note 66, { 5. It is unclear how much, if any, of this 
ma figure represents additional maintenance required because of 

; this project to deepen the existing Thames channel. 
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73/ 
Cf. S. Rep. No. 91-581, 91st Cong., lst Sess. 5 (1969): 


“Important decisions concerning the use and 
shape of man's future environment continue to 
be made in sma but steady increments which 
perpetuate rather than avoid the recognized 
mistakes of previous decades." 


See Brief for Defendants 8. 


~ 

> 

~s 
ee 


: AY 


| 


o 38 « 


pollutants cannot be imposed on ‘each isolated project, 
however. This is a single dredging operation unrelated to 
any other. The appropriate impact to consider in this case 
was the one actually considered: the impact of the dumping 


of the Navy's Thames River spoil. 


B. Impact Area to be Discussed 

Another alleged deficiency in the EIS is closely inter 
twined with that just considered: the plaintiffs complain 
that it was not enough to consider the impact of the Thames 
spoil on the New London dump site. Instead, thé EIS should 
have considered the impact of the spoil on the Sound as a 
whole, they re To bolster this contention they adduce 
distinguished opinion that the Sound is a self-contained 
ecosystem in which interrelationships abound and any change 


76/ 
affects the whole. 


There is not much authority for the plaintiffs ‘> draw 
upon, and they rely mainly upon lensuage addressed to a some- 
what different issue in Hanly v. Kleindienst, 471 F.2d 623, 
830-831 (2d Cir. 1972), cert. denied, 412 U.S. 908 (1973) 


(citation omitted): 


me 


See Plaintiffs' Memorandum, supra note 5, at 44-50. 
76/ . 

See id. at 47, quoting Henry L. Diamond, Comm'r of the 
New York State Dep't of Environmental Conservation, Exh. GA, 
supra note 1, at A45, 


of 


scientifically impossible. 


= Sk; 


"In the absence of any Congressional or 
administrative intervretation of the term, we 
are persuaded that in deciding whetner a major 
federal action will ‘significantly’ af t the 
quality of the human environment [ 
whether an EIS must be prepared] the 
charge, although vested with broad dis 
should normally be required to revie e 
posed action in the light of at least two 
relevant factors: (1) the extent to which the 
action will cause adverse environmental effects 
in excess of those created by existing uses in 
the area affected by it, and (2) the absolute 
quantitative adverse environmental effects of 
the action itself, including the cumulative 
harm that results from its contribution to 
existing adverse conditions or uses in the 
affected area. Where conduct conforms to ex- 
isting uses, its adverse consequences will 
usually be less significant than when it rep- 
resents a radical change. Absent some showing 
that an entire neighborhood is in the process 
of redevelopment, its existing environment, 
though frequently below an ideal standerd, 
represents a norm that cannot be ignored. For 
instance, one more highway in an area honey- 
combed with roads usually has less of an ad- 
verse impact than it if were constructed 
through a roadless public park. ... 

"Although the existing environment of 
the area which is the site of a major federal 
action constitutes one criterion to be con- 
sidered, it must be recognized that even a 
slight increase in adverse conditions that 
form an existing environmental milieu may some- 
times threaten harm that is significant. One 
more factory polluting air and water in an area 
zoned for industrial use may represent the 
straw that breaks the back of the environmental 


re tees 


camel. Hence the absolute, as well as comparative, 


effects of a major federal action must be con- 
sidered." 


Even if the plaintiffs’ view of the law is correct, 


pelled to disclose the impossibility. f&ce Scientists' 


lb 


however, there can be no requirement that an EIS do what is 


At most the agency can be con- 


ean tee enhancement 
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for Public Information, Inc. v.’ Atomic Energy Comm'n, 481 


F.2d 1079, 1092 (D.C. Cir. 1973); Natural Resources Defense 


Council, Inc. v. Morton, 458 F.2d 827, 837 (D.C. Cir. 1972). 


The defendants have presented uncontroverted evidence that 

it would be scientifically and practically very difficult, 
although desirable, to ascertain what impact the dumping of 
dredge spoil at the New London dump site would have through- 
out the entire sound’ Although not specifically mentioned 
in the EIS itself, that uncertainty is clearly inferable froa 
the fact that the EIS discloses scientific uncertainty as to 
the much narrower issue of whether this dumping project will 


adversely affect even the immediate environs of the dump 


_. 28/ 


site. It would be meaningless for the court to require 


that an EIS which indicates that it is already at the bounds 


of scientific knowledge also indicate that inquiries beyond 
that frontier are not possible. No fault is found with the 


EIS on this score. 


77/ 

~~ See Testimony of Dr. John B. Pearce, Transcript (Sept. 20, 
1974) 425-431. As noted supra p. 32 , a special study is now 
underway to explore the Sound more fully. However the Navy 
should not have to await the results of what will undoubtedly 
be a massive study if their own environmental investigation 
has been adequate. Cf. Jicarilla Anache Tribe of Indians v. 
Morton, 471 F.2d 1275, 1279-1282 (9th Cir. 19/3). The plain- 
tiffs concede this point. See Transcript (Oct. 10, 1974) 
60-61. 


78/ 

See, e.g., Exh. 6A, supra note 1, § 6.01: “there is littl 
available information on what the long term ramifications are 
in terms of vegetation, finfish, shellfish or other benthic 


organisms, or those higher oirvanisms which live on marine 


biota. Thus there is no way to reasonably predict the cffect([r-! 


of ocean cusping on long term productivity of the area." 
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ration of Alternatives 


The plaintiffs make two claims of deficiency with 
respect to the consideration demanded by NEPA of alternatives 
79/ ; 

to dumping at the New London site. The first is that the 
treatment afforded those alternatives which were considered 
was inadequate. Alternatives which the Navy considered 
may be broadly divided into two classes: alternative under- 
water disposal sites and alternative methods of disposal. Th 
second of the plaintiffs’ claims is that other alternatives 


81/ 
existed that should have been considered but were not.” 


l. Treatment of considered alternatives 


The requirement that alternatives be considered is one 


of the most stringent of all those governing impact state- 


82/ 
ments; it is the “linchpin'"’ of NEPA. ##$The purpose of NEPA, 


of course, is to insure that decisionmaker 


s will make reasoned 
choices that take environmental impacts into account, so the 
comparison of alternatives is an absolute prerequisite to 

' 
' 


provide such choices to the decisionmaker and thus guarantee 


successful implementation of the Act. It is not enough to 


79/ 
See 42 U.S.C. §§ 4352(2)(C) (iii), (D) (1970). 
80/ 
See Plaintiffs' Memorandum, supra note 5, at 38-42. 
81/ | 
See id. at 42-44, 
82/ 
See, e.%., Monroe County Conservation Council, Ine. v. 
Volne, 472 F.2¢ 693, 697-598 (2d Cir. 1972); 1-291 Why? Ass'n 


v. Rhurns, 372 F. Supp. 223, 247 (D. Conn. 1974). 
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consider alternatives in a conclusory fashion in the EIS, 
Not only must the statement's drafter have a basis tor his 
assertions, but also he must present enough of this data that 
those who must comment on the statement are able to evaluate 


83/ | 
his recommended choice.” Otherwise the comment process | 


ee 


ceed intelligently, for those who comment would be forced to 


accept the drafter's conclusions on faith alone. 


The defendants argue correctly that the requirement of 


| . 
| mandated by NEPA, 42 U.S.C. § 4332(2)(C) (1970), could not pro- 
84/ 


discussing alternatives is subject to a rule of reason. 


Certainly the impact statement need not study every alterna- 


tive in the same detail as it considers the recommended 


course of action. What is required is that i 


""the agency shall develop information and 

: provide descriptions of the alternatives in 
adequate detail for subsequent reviewers and 
decision makers . . ? to consider the alter- 
natives along with the principle [sic] recon- s 
mendations.’ .. . ‘Sufficient analysis of 
such alternatives and their costs and impact 

on the environment should accompany the pro- 

posed action through the agency review process 

in order not to foreclose prematurely options 


which might have less detrimental effects.'" 85/ 


837 , 


See, e. eR, Silva v. Lvnn, 482 F.2d 1282, 1286-1287 (1st 
Cir. 1973); 1 teture) Pesources Defense Council » INC. Vv. Morton, 


458 F.2d 827, 635 (D.C. Cir. 1972); ntromer ! 
FE. Supp. 317, 521- See CHD; Alka. 973), But see Faye treville 
Area Charbex of Commerce v. Volpe, 6 E.R.C. 1891, “1894 (é.D. 
W.C., Feb. Ll, 1974). 


354 


B4/ 
See Defendants' Brief 16. 


Natural Resourees Dofense Council, Toc. v. liorton, 4 


u 


t 35 F. 
827, 33-434 n.i2 (D.C. Cir. 1972) , citing S. Rep. Ho. 91- 29% 
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Thus, although NEPA requires an‘investigation of alterma- 
86/ 


tives, it does not require an exhaustive study of an 


alternative about which so little is known that implementatica| 


would not be feasible. See, e.g 


,m 4142 infra; cf. Sierra 


Club_v. Lynn, 502 F.2d 43 (5th Civ. 1974); Natural Resources 


Defense Council, Inc. v. Morton, 458 F.2d 827 (D.C. Cir. 


1971). Other alternatives may be environmentally worse! na 


the one recommended (even though less 


court will not interfere (nor is anyone likely to 


expensive), and the 


ask it to 


interfere) when the agency itself summarily rejects an alter- 
native as involving too much danger to the environment. See 
pp- 40,45 infra. 

Even though NEPA's requirements are flexible, however, 


the flexibility does not provide 


“an escape hatch for foo ging agencies’. ... 
Congress did not intend Act to be such a 

paper tiger. Indeed, the | requirement of environ- 
mental consideration ‘to the fullest extent 
possible’ sets a high standard for the agencies, 

a standard which must be rigorously enforced by 
the reviewing courts." 87/ 
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Guidelines, supra note 


91st Cong., lst Sess. 21 (1969); CEQ int 
14. See Sierra Club v. Lynn, 502 > 24 43, 62 (5th Cir. 1974); 


inating Conmm., Inc. v. United States | 


Calvert Chicts’ : 
Atomic Er 


86/ 
See 42 U.S.C. § 4332(2)(D) 61970). 
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Calvert _ Clitts” Coordinating Comm., Ine. v. United States 
Ato: mic Ener; 


Coma'n, 449 F.2d 1109, 1114 (D.C. Cir. 1971). — 


G49 F.2d 1109, 1119 n.19 (D.C. Cir. 1971). 
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If an agency would summarily reject an alternative it must 


at least indicate the basis for the summary rejection so that 


the comment process may be effective. See Scientists’ Inst. 


for Public Information, Inc. v. Atomic Energy Comn'n, 481 
F.2d 1079, 1092° (D.C. Cir. 1973). It is extremely difficult 
to respond, for example, to.a statement that an alternative 
is "too expensive." Cf. I-29] Why? Ass'n v. Burns, 372 F. 
Supp. 223, 248 (D. Conn. 1974). On the other hand, if the 
statement is that the alternative is "too expensive because 
it would cost $5 billion,” possibilities for comment abound. 
Many courts have agreed and required an economic-cost-benefit 


analysis to be included in the EIS. See Silva v. Lynn, 482 


F.2d 1282, 1287 (lst Cir. 1973); Environmental Defense Fund, 


Inc. v. Frochtke, 473 F.2d 346, 352 (8th Cir. 1972); Mont- 


gomery v. Ellis, 364 F. Supp. 517, 522 (N.D. Ala. 1973); 


Conservation Soc'y v. Secretary of Transn., 352 F. Supp. 627, 
635 (D. Vt. 1973) (Oakes, Cir. J.); cf. Calvert Cliffs' 


Comm., Inc. v. United Stat2s Atomic Enerry 


Coordinating 
Comm'n, 449 F.2d 1109, 1123 (D.C. Cir. 1971); Daly v. Voloe, 
350 F. Supp. 252, 259 (W.D. Wash. 1972); EPa Regulations, 
Preparation of Environmental Impact Statemencs, 40 C.IF.R. 


§ 6.32(d) (1974): 


“Where practicable, benefits and costs should 
be quantified or described qualitatively ina 
way which will aid in a more objective judg- 
ment of their value. Where such an analysis 
is prepared, it shall be appended to the 
statement. .. . This analysis shall evaluate 
alternatives in such a manner that reviewers 


Ee - 
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a ee 


independently can judge their relative de- 

sirability. In addition, the reasons wey the 

proposed action is believed by the Agency to | 
] 
} 
! 


be the best course of action snall be ex- 
plained. <« .« ” 


VW. 


summarize, NEPA does not require an infinite ex- 


pansion of an impact statement, but it does require a full 


disclosure of the basis on which the decision is te be made. 


ee 


See Monroe County Conservation Council, Inc. v. Volpe, 472 i 


F.2d 693, 697 (2d Cir. 1972). Whether or not this full dis- 


closure has been made is naturally a determination that must 


be made on a case-by-case basis. Thus I now turn to the 


weg st 
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"Alternatives" section of the Navy's EIS. Exclusive of maps, 


the EIS devotes only five pages to a direct discussion of 

; ' : Ze ., 88/ 
alternatives to dumping spoil at the New London site. The 
first alternatives considered are total or partial land dis- 
posal. The statement identifies five potential land disposal 
sites and concludes that they do not include sufficient area 

89/ ? 
to make total land disposal feasible. With respect to 
partial land disposal, two of the sites are summarily rejected 
" 


because they have been identified by other agencies as "areas 


of significant ecological importance."" As indicated above, 


, this is a proper greund for summary rejection of an alter- 
a: aa ; 
native. The other three potential areas are rejected in 
88/ . 


Se. Exh. 6A, supra note 1, 4% 5.04.a-5.04.t, at 178-183. 


id. $€ 5.04,a-5.04.¢. 
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varying detail. The area of each is given and assected to 
"be too small to allow settlement of the suspended solids 
from liquid dredge spoil before discharge back into the 
river, This recital probably provides enough data with 
respect to the failure of solids to settle that one with some 
knowledge in the area would be able to comment on the accuracy 
of the Navy's assessment that spoil solids will return to the 


river. 


The second alternative considered is “dredge spoil 
farming," a technique in which the spoil is used to refurbish 
denuded areas. The Navy indicated that one type of spoil 
farming was being experimented with in Maryland, but that 
“there is insufficient information to justify large-scale 

92/ 
use of the spoils in this manner."" Because of the refer- 
ence to the Maryland experiment, the EIS has a sufficient 
basis for its rejection of this form of spoil farming. The 
Navy has revealed the source of the data on which it relied, 
which will give a commenting agency an opportunity to chal- 


lenge the adequacy of the Navy's interpretation by looking 


at this data independently. See Natural Resources Defense 


517 
In addition one of the three sites is said to reguire an 


easement, to involve "excessive" cost, and to have insuffi- 


cient lateral support. Sce, Exh. 6A, suvra note 1, 
§ 5.04.e. The sufficiency of these reasons nee - be con- 
sidered in light of my conclusion that the Navy ection 


oe 
of land dumping is sufficiently justified by refece 


ce to its 
inefficiency. 


92/ 
Id. 4 5.04.h. 
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Council, Inc. v. Morton, 458 F.2d 827, 837 (D.C. Cir. 1972). 
Furthermore the grounds for the Navy's decision are prima 


facie proper: an agency is not required by NEPA's rule of 
: oO 


es 93 

° ° od ms 
reason to developv new technologies as sléeenations oo With 
Py o 


respect to two other types of spoil farming (use as fill on 
strip mines; use as fertilizer), however, the Navy did not 
claim insufficient information; its sole basis for rejecting 


these alternatives was stated in one short paragraph: 


"The drawbacks to these alternatives 
include great distance ana transportation 
costs in addition to the political juris- 
dictional problems associated with long dis- 
tance transportation of the spoils, truck or 
rail traffic with the resultant increases in 
noise and air pollution, possible leaching of 
toxic materials from the spoils and the sub- 
sequent contamination of land and water re- 
sources." 94/ 


While this is terse, it is adequate. The EIS contains a 
, sufficient to disclose to comment- 
ing agencies its possiblity for use as fertilizer. There are 
wo strip mines in this district, and it is obvious that 
transportation overland is much more costly than transporta- 


tion by barge for two-and-one-half miles out to the New 


London dump site. 


The third alternative considered is incineration. 


This alternative is also under study elsewhere: “Lockheed 


93/ _ 


~~ See p. 38 supra. 


94/ 


Exh. 6A, supra note 1, § 5.04.k. 
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Shipbuilding and Construction Company, Seattle, Washington, 


has designed a waterborne waste treatment system utilizing 
o °o 
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old ship hulls. The Navy's rejection of incineratioa is 


96/ F 
summary, but, as above, the reference to a known project 
suffices to avoid a deficiency in the EIS. Likewise, in 
considering container disposal the EIS refers to a detailed 
study of containerization of spoil made by the Corps in the 
EIS for one of its wien finding that the results 
(especially in terms of cost) are less desirable than those 
of other alternatives, the Navy summarily rejects container-~ 
ization. The court holds that the Navy EIS has given suffi- 


cient consideration to this ilternative. 


The Navy EIS gives somewhat more detailed attention to 


Ry, 
the possibility of building islands out of the dredge spoil. 


Several ongoing experiments are cited that to date have re- 


ceived favorable reports. However the Navy rejects the idea 


95/ 

Id. 9 5.04.1. \ 
96/ 

"The problems associated with this approach include possible 
air pollution, possible adverse affects (sic] of the ash | 


residue in an ocean ecology and the large time factor necessany 


for the development of.a workable system. In addition the 
cost would be substantially greater, at the outset than other 
methods." Id. 


97/ 
See id. § 5.04.m. 


See 


ad 


quickly on several bases: 


“Against the development of such islands is 
the lack of information concerning the impact 
such construction would have on marine life 


Oo 
in the area. An extensive enviro 
study would need to be completed 
project could go forward. Impedi to navi- 
gation and aesthetics in the areas chosen are 
also negative aspects which must be consid ered. 
Not all materi2l from dredging operet tons is 
suitable for island construction. Much of the 
dredged material would be unsuitable and would 
need to be separated and disposed of elsewhere. 
- - » (T]he cost of utilization of disposal 
islands would be exceedingly high under current 
practices and . . , there would be jurisdic- 
tional problems surrounding control of ulti- 
mately chosen sites." 99/ 


The court finds these reasons for rejecting this alternative 
entirely sufficient under the rule of reason. The idea seems 


ilo 


to involve environmental risks from erosion of the island 


wherever built in exactly the same way that use of the New 


London dump site poses dangers from erosion and dispersal of 


the dredge spot. Thus, whatever the Lenefits to be expected 
from this alternative, they will not be such és to alleviate 
all the problems posed by the alternative the Navy has pro- 
posed. On the negative side, it is obvious that iy separate 
the spoil would b- quite expensive, and enough is revealed 
about the composition of this material that those who must 


comment should be able to knowledgeably evaluate the Navy's 


claim that the cost would be “exceedingly high." 
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Having considered alternative methods for disposing 


, 
ee 


of the spoil, the next matter to be considered is the infor- 


eee 
+ 


mation revealed in the statement relating to alternative sites 


for underwater disposal. 


Dumping at dispersal sites (sites which will foster 


ERNE YK 


dispersal of the spoil) is quickly rejected because scientist 
do not agree on the long-range effects on marine biota of 


F spoil intake and because current scientific opinion advises 


100/ 


against the use of dispersal sites on environmental grounds>— 


1 Be TS ter EPO E 


Pe ey 


The court has already indicated that this type of summary 


101/ : 
treatment of an alternative is proper; in any event, the ; 
plaintiffs do not seem to challenge the EIS' treatment ofa | 
dispersal-site alternative. ; J [ 

7 
The plaintiffs emphatically challenge the Navy's con- 
, , , , P 102/ 
& sideration of alternative containment sites.——~ A page and 


a. half of the EIS' treatment df alternatives is devoted to 


consideration of three alternative containment sites in Long : 


yon t Island Sound ("Sites 1, 2, and 3"). Site 2, located in the 


ey plains area northwest of Block Island, is rejected because 


the environmental impact of dumping there would be disastrous; 


: ere « tRee- Gee nee 
ia catia ARON ME b NIE IOS: It NAIL A 8 EA ta A NNER EN BE cman St ae sch sn ba ad mn ae —. 
; 


this conclusion is not attacked by the plaintiffs, and the - . 
100/ 
see id. ¥ 5.04.0. 
101/ 
See p. 38 supra. 
102/ 
See Plaintiffs’ Memorandum, Supra note 5, at 42-44, 


81 


«<i s 


court finds the Navy's treatment of this site entirely 


103/ 
proper.—— 


The Navy rejected Sites 1 and 3 because it ‘lacked 


sufficient information about the environmental impacts which 


104 
would occur should the spoil be dumped at these sites! 


‘ 


A preliminary question is whether the Navy was completely ex- 
cused from developing such information about these or any 
other sites in Long Island Sound. In its comments on the 


January 1972 draft EIS the EPA indicated that Long Island 
105/ 
Sound should not be considered as a potential dump site, 


105/ 
a recommendation that the Navy adopted. It was not until 


mid-1973 that changes in thinking by EPA and the Corps led 


the Navy to believe that the use of a dump site in Long Island 


Sound was permissible. No more than six months later, the 


107/ 
final EIS, recommending the New London site, was released. 


Given this chronology, it is not at all surprising that ‘the 
ie 
Navy lacked data on alternative disposal sites within Long _. 


| 


Island Sound. The real question is whether, under the 
> 


See Exh. 6A, suvra note 1, 9% 5.04.q, 5.04.t. 
105/ 


~ See Exh. 6B, 2 Final Environmental Impact Statement: 
Dredge River Channel, at H10. 


See id. at 111; p. 20 supra. 


See p. 22 supra. 
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circumstances, the Navy was obligated in mid-1973 to delay 


its EIS, its dredging project, and its deployment of the SSN 
688 submarine in order to generate this data. Or, to put it_ 


in other words, does the fact that the Navy legitimately 


excluded the Sound from consideration until mid-1973, com- 


bined with the defense interest in deployment of the new 
\ submarine class, excuse what might otherwise be deficient 
in treatment of alternative containment sites by the EIS? 
| The court must conclude that the Navy's obligation to 
discuss Sites 1 and 3 is not excused. It appears that no 
court has ever been asked to rule on the sufficiency of the 
consideration of alternatives where there had arisen a situ- 


ation similar to the Navy's prior justifiable exclusion of 


the Sound. However, I believe there is guidance in the cases 


} 

| 

| 

| 

| 

| of a couple of years ago dealing with whether an EIS was 
required for projects begun before the effective date of 
NEPA. In those cases courts were also faced with "innocent" 
agencies, for they had laid their plans and begun their work 

before there was any requirement of an EIS. Most courts found 
that NEPA did not apply retroactively to invalidate projects 


that had received final approval before the Act became appli- 


cable, but that it did apply to ongoing projects, i.e., those 


038/ 


in which decisions were yet to be made. The latter group 


1087 
See Arlinston Coalition on Transportation vy. 


Voln2, 458 


ied, 409 U.S. 1000 
val Pouer Comn! n, 
|, 409 US. &49 

Supp. 761, 765-767 


F.2d 1323, 1331-1332 (Ath Cir. 
(1972); Greene County Planning 
455 F.2d 412, 624-425 (2d Cir. 
(1972); Conservation Soc'y vy. 
CD. VE; 1972), and cases cited t 


| 
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of cases is more closely analogous to the posture of the 
Navy's dredging project es of mid-1973. When EPA withdrew 
its objections to a Long Island Sound site the Navy had cir- 
culated a revised draft EIS, but the final site decision had 
not been made, and the dredging contract had not been awarded. 
The project was still in the planning stage and, by analogy 


to the cases cited above, subject to all the requirements of 


=, 
NEPA. Thus, even though the consideration of Long Isiand ° 
’ o o 


Sound alternatives might properly have been summary before 


mid-1973, thereafter the Navy could not rely on lack of 
iol 
information per se as a basis for rejecting alternative sites. 


Neither is the Navy project excused from fully consid- 
ering the Long Island Sound alternatives because of the 
importance of dredging the Thames in time to accommodate the 
first ‘* the new submarines. As the Sixth Circuit pointed 
out in Environmental Defense Fund v. TVA, 468 F.2d 1164 (6th 


Cir. 1972), NEPA clearly requires that 


""each agency of the Federal Government shall 
comply with the directives [of NEPA] unless 
the existing law applicable to such agency's 
operations expressly prohibits or makes full 
compliance with one of the directives im- 
possible. ...* .. . Accordingly, if the 

. « e Project is subject to the NEPA, ap- 
pellants should not be permitted to rely 

upon '[cJonsiderations of administrative 
difficulty, delay or economic cost’ to support 
a claim of exemption. . . ." 109/ 


109/ 
468 F.2d at 1175-1176, auotiny H. Rep. No. 91-765, 91st 


Cong., lst Sess. 9-10 (196%), and Calvert Cliffs' Coordinating 
Comm., Ine. v. United States Atonic fnorgy Cowan, 449 F.2d 


1109, 1115 (D.C. Cir. 19/1). 


re 
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Because the Navy's project was concededly subject to NEPA, 


this court must conclude that Congress' intent was that the 
environmental concerns protected by NEPA would outweigh any 


interest of the Navy that would be harmed by full compliance 


with the Act. 


Thus the question arises whether, under the rule of 
reason, the Nevy's treatment of Sites 1 and 3 in the EIS was 


adequate to meet the requirements of NEPA. In answering this 


question, it is important to understand how the rule of 


reason applies in this case. Thus it is important to realize 


how limited is current scientific knowledge, even with the 
best of testing procedures, with respect to the environmental 
effects of dredge spoil disposal. The Corps has said: 

"With the existing data, it is almost impossible 

to differentiate between effects from one site 

to another, and there is a very obvious need to 

vigorously pursue a cdntinued research program 

to fill in the many gaps thet exist." 110/ 
Moreover, it is important to recognize that the Navy and the 
Corps are actively pursuing such research, largely by means 

111 


of studying what happens to the spoil dumped at New London.— 


"Congress has recently authorized the Corps to undertake a 


ere 


110/ 


Statement of Morgan Rees, Chief of Permits Branch (Corps), 


at Public Hearing in Groton, Conn., August 28, 1973, Exh. 6b, 
Supra note 105, exhibit A, at 29. 


11/ 
See Exh. 6A, supra note 1, 44 1.15-1.17. 


a 
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nationwide 5-year $30 million research program to study the 


112/ 
effects of spoil disposal.'"—~ This type of detailed re- 


search obviously cannot be done in a vacuum--what is required 
is some dumped dredge spoil whose fate can be studied. The 
cases do not permit the courts to establish a timetable for 
the ascertainment of standards and methods for measuring the 
effect of the motion of the sea upon the dispersal of the 
separate ingredients in the spoil. Whether to proceed withou 
such a study or to postpone the project while such a study is 
being undertaken is a question for the decisionmaker. 
Environmental Defense Fund, Inc. v. Corns of Eng., 325 F. 
Supp. 749, 760 (E.D. Ark. 1971), adhered to, 342 F. Supp. 
1211 (E.D. Ark.), aff'd, 470 F.2d 289 (8th Cir. 1972), cert. 
denied, 412 U.S. 931 (1973). 

The rule of reason is also informed by the scope of 
the risk that the project vould create. In this instance 
polluted material which is attributable to sources other than 
the Navy project is being removed from the Thames River, 
which can only have a beneficial effect on the marine life 


113/ 
located in the river, to be disposed of elsewhere, furthe 


112/ 


Statement of Morgan Pees, supra note 110, at 28; see 
o ? _ , > wai ae 


Statement of Col. John H. Mason (Corps) at Public Meeting in 


Groton, Conn., September 11, 1973, Exh. 6B, supra note 105, 
exhibit B, at 38-39. 


113/ 

There is some dispute as to the current effects of pollu- 
tion on marine life in the Thames. The EIS states that "the 
taking of oysters, clams, and quahogs is presently prohibited 
within the Thames River and New London Harbor due to gross 


o 


@ 
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from shore and deeper under water. The EIS has done a good 
job in considering what will happen-in the icmediate environs 
114/- 

of the site at which it is disposed; at issue is whether 
or not the spoil will thereafter disperse and, to some extent 
the danger that will be posed should it disperse. It is note 
worthy that although other dredge spoil from Connecticut, 
including much from the Thames River, has previously been 


115/ 
dumped at New London, the plaintiffs have presented no > 


~~ 
evidence that this prior disposal has dispersed and harmed _ 
the marine life along the Connecticut shore that they seek 


to protect by this action. Thus the scope of the risk of 


this dumping, while perhaps not insubstantial, by no means 


. 


amounts to a certainty of significantly adverse environmental 


damage. 


113/ cont'd 


contamination." Exh. 6A, supra note 1, § 3.07.a; see Exh. 


14, sur*1 note 8, at 10. On the ot? - hand, the Department 
of the Interior, in commenting on the initial draft EIS, 
indicated: "According to the State of Connecticut Department 


of Environnental Protection, the Thames River is currently 
classified as SC (suitable for fish, shellfish and wildlife 
habitat, recreational boating, and industrial cooling and 
shellfish harvesting after depurat.ca; excellent fish and 
wildlife habitat; good aesthetic value)."' Exh. 6B, suvra not 
105, at I7. Both assessments conclude that the Thames is a 
home for commercial and recreational fishing. , 


114/ 
See Exh, GA, supra note l, ¢4 3.17-4.08. 


115/ ; 
Exh. D, supra note 66, provides a list of the sources of 
all dumpingsat the "ew London site for which permits were 
issucd between 1958 and 1972. The total dredged spoil dunped 
amounts to 3,355,298 cubic yards. 
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The Navy contends that in light of these factors the 
rule of reason demands no more than has been provided. With 
respect to Site 3 there is almost a page of discussion about 
environmental impacts that might be expected should the Thame: 
116 / 

spoil be dumped there.” With respect to Site 1 the indi- 
vidualized consideration is less extensive, but the EIS does 
indicate that a significant danger of environmental harm is 
indicated by an analysis of the site's water chemistry and 
bottom substrate. In addition, much generalized material 
about the characteristics of ea:iern Long Island Sound, where 
Site 1 is found, is contained in earlier portions of the EIS. 
The court concludes that these provisions of information are 
adequ.-e, in light of the rule of reason, to satisfy the 
Navy's duty to consider alternatives under NEPA. Cf. auld : 
Fayetteville Area Chamber of Commerce v. Volne, 6 E.R.C. 1891 
(E.D. N.C. Feb. 1, 1974). ° 

The plaintiffs also challenge the impact statement's 
consideration of the so-called "acid site," which lies about 

118/ 

ten miles southeast of Block Island. However, I must 
reach . cviiclusion with respect to this claim similar to that 
reacued with respect to the claims considered above, even 


—. 


Exh. 6A, supra note 1, 99 5.04.p-5.04.q. 


\ 


See Plaintiffs’ Memorandum, supra note 5, at 42-43. This 
site is marked "A" on Exh. 1, supra note 2. 


« § = 


though the plaintiffs have particularly urged that the acid 


site deserved full consideration in the EIS because it is 


the primary alternative to the New London site. The Corps’ 


Scientific Subcommittee on Ocean Dredging recommended and the 


Navy agreed to this site for study concurrent with the use of 


the New London dump site in case adverse effects at New 


119/ 
London should necessitate relocation of the dumping .~— 


Moreover, the Corps requested and the EPA gave the acid site 
provisional certification as a duxp site in September and 
October 1973, which was after the Navy recommended use of 
120/ 

New London but before the final EIS was issued. 

The treatment given the acid site in the EIS is brief: 
its selection for concurrent study is disclosed as is the 

- ‘ ' ? ; 121/  w 

fact that to use this cite, if technically feasible ,—— 
would cost "at least $8 million more than using the New 


122/ 
London dumping ground." The brevity of this treatment 


119/ 
See Exh. 6A, supra note 1, 99 1.11b, 1.17. 


120/ 

See Exh. E, Letter from Col. John H. Mason (Corps) to 
Regional Administrator, EPA, Sept. 27, 1973; Letter from 
Jeffrey G. Miller (EPA) to Col. John H. Mason, Oct. ea, keioe 


121/ 


In requesting provisional certification of the site by tha 
& P 7 i 


EPA (21. Mason of the Corps wrote: "Use of this dumping 
ground presumes that certain questions of the physical 
capability of tow boats and scows to haul to an exposed area 
are overcome," Exh. E, Letter (Mason to EPA), supra note 12C. 
122/ 

Statement of Morgan Rees, supra note 110, at 27. Rees 
also indicated that it would cost about $9 1/2 million to use 
the New London dunp site and about $17.3 million to use 
Brenton Reef. Id. 


45 
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cannot be equated with inadequacy, howaver. The acid site 
alternative is of uncertain technical feasibility, is almost 
twice as expensive to use as the New London alternative, end 
is to be studied concurrently with use of the New London dua 
site. Especi- “vy given the Coxps' rational policy of prefer- 
ring to use estalb!ished dump, sites (about which more is and 
. 123/ 

can be known) wher: possible, the court does not find 
summary treatment of the acid site in the EIS violative of 
the rule of reason. Indeed it would make little sense to 
exhaustively study such an expensive and uncertain alternativ 

eco toe weal 
when the study will be necessarily inconclusive. The 


consideration of this alternative is sufficient .o satisfy 


the Navy's obligations under NEPA. 


2. Development of alternatives 

The duty to actively develop alternatives stems from 
the same authority as the duty to discuss fully those alter- 
matives that are considered--42 U.S.C. §§ 4332(2)(C) (iii), 
(D) (1970). And the duty to actively develop alternatives ; 
is also subject to a rule of reason similar to that consid- 
ered above: not every alternative that anyone could drean 
up must be given the full treatment that NEPA demands for 


those alternatives that are considered (and are not summarily 


123/ 

See, e.f., id. at 24, 
124/ 

See p. 49 sunra; cf. Fayetteville Area Chamber of 
Commerce v. Voloe, 6 E.R.C. 1891 (E.D. N.C. Feb. 1, 1974). 
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rejected for proper reasons). See, e.g., Life of the Land v. 


Brinegar, 485 F.2d 460, 470-472 (9th Cir. 1973), cert, denizd 


416 U.S. 951 (1974); Natural Resources Defense Council, Inc. 


| 

v. Morton, 458 F.2d 827, 834-838 (D.C. Cir. 1972); I-291 | 

Why? Ass'n v. Burns, 372 F. Supp. 223, 251-252 (D. Conn. 1974 

‘ . i 

The rule of reason seems especially important in a | 

case like this, where the issue is consideration of alter- 

native offshore containment sites. Unless the Navy studied 
in the detail required for considered alternatives all of 

Long Island, Block Island, and Rhode Island Sounds, plus i 

portions of the surrounding ocean, it is obvious that someone 


would be able to name a site that had not been explored. 


Obviously the Navy's failure to make this complete study 


(the magnitude of which would have been far greater than 


any other oceanographic effort of which this court is aware) 


should not preclude it from disposal of its dredge spoil. : 


The rule of reason applied sensibly to this type of case 

requires only consideration of enough feasible alternatives 
; 125/ 

that a reasoned choice can be made by the decisionmaker. 


See Friends of the Earth v. United States Environmental 


Protection Agency, 499 F.2d 1118, 1126 (2d Cir. 1974); Nat- 


ural Resources Defense Council, Inc. v. United States 


Environmental Protection Agency, 494 F.2d 519, 524-525 (2d 


1257 
Of course this rule is not meant to allow an agency to 
ignore feasible alternatives presented to it simply because 
it has already considered enough alternatives to survive 
judicial review of the EIS. CE. 1-291 Why? Ass'n v. Burns, 
372 F. Supp. 223, 249-252 (WD. Conn. 1974). ata a 
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Cir. 1974). The plaintiffs’ claims that the Navy ETS hes not 
jes 126/ 
considered some feasible alternative containment sites 
must be examined in light of this rule. 
The plaintiffs first commend to the Navy in a general 
way "[d]eeper sites, further removed from shore, with para- 
| eg dee, : l27/ 
meters far more clearly evidencing containment. ~— 
most charitably, this formulation suggests that the Navy 
should have found an example of a deep site far offshore and 
included an analysis of it in the EIS so that the decision- 
maker could see the cost of achieving better containment than 
is possible in sites closer to the shore. In making this 
argument, however, the plaintiffs ignore the fact that the 
Navy had concluded that, although knowledge in the area is 
slight, current scientific opinion advised against adding 
128/ 


pollutants to deep ocean areas. It appears, in other 
F E 


ean 


words, that the Navy concluded that the sites proposed by the 


plaintiffs were not feasible and consideration of then thus 


would not aid the decisionmaker in reaching a reasonel choice. 


129/ 
This court does not find fault with this conclusion. 


126/ 
See Plaintiffs' Memorandum, supra note 5, at 42-44. 


Id. at 44. 


exh. 6A, supra note 1, ¢ 5.04.0. 


eo. Bw 


The plaintiffs also argue that the Brenton Recf site 
& recommended by the Navy in the revised draft EIS (Exna. 4), 
was completely and improperly dropped from consideration in 


the final EIS. .They contend that this alternative, above 


‘ . : 130 
all, should have been considered in the impact statenene 22 


However, the defendants correctly point out that the final 


EIS incorporates by reference the discussion of Brenton Reef 


131/ 
in the revised draft EIS.” Thus the only question with 


respect to the EIS’ treatment of Brenton Reef can be whether 
it was deficient; this issue the plaintiffs specifically 


e 132/ 
A decline to raise. 


is that this third or this revised draft sub- 
mitted by the Navy was satisfactory? 


"MR, BUTZEL: There were limits in it which 
need not be discussed in terms of the revised 
draft. For your information, if there had been 
a litigation over the revised draft I think it 
would have been over the inadequate considera- 
tion of alternatives there and the alternative 
section - which I will reach in terms of the 
New London site. ; 


| 130 
ee Plaintiffs' Memorandum, supra note 5, at 43-44. 
i 131/ 
. See Brief for Defendants 16, citing Exh. 6A, supra note 
xe » 4 2.22.¢e. 
e 
\ 32/ 
ea See Transcript (Oct. 10, 1974) 8-9: ‘ 
"THE COURT: Wow your contention, I guess, 


"But in terms of its determination as to 
an appropriate site, the kind of research that 
had been done, the kind of study and considcra- 
tion that had been given to the selection of 
| Brenton Recf, it was in my judgment an ade- 
quate impact statemeat." 


« % « 


. 


VI. Alleged Errors in the Imnact Statement 


The plaintiffs make three additional claims with 
respect to the impact statement: (1) that the role of the 
Corps' Scientific Advisory Subcommittee in the decisionmaking 

13 
process was misreported by the final EIS; (2) that the 
change between the revised draft and final statements in the 
conclusion as to which site was the "best" containment site 
environmentally (Brenton Reef in the revised draft EIS; New 

134/ 
London in the final EIS) was unsupported by any evidence; 
and (3) that the findings of the Naval Oceanographic Office 
study that the New London site exhibited short term contain- 
135/ 
ment were unfounded. — 

The standard of review to be applied to these sorts 

of challenges differs from the strict "procedural" standard 
136/ : ‘ : 

used above. At issue here is not whether the agency has 

turned square corners in following the procedures demanded 

by NEPA, but whether its findings are supported. With re- 

spect to this type of issue the test is whether the agency 

has acted arbitrarily and capriciously or on the basis of 


133/ : 


See Plaintiffs' Memorandum, supra note 5, at 25-28. 


134/ 

See i at 28-35. 
135/ 

See ic. at 35-37. 
136/ 


See p. 15 supra. 
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137/ 
insubstantial evidence. See Conservation Soc'y v. 


Secretary of Transp., 362 F. Supp. 627, 632-633, 635 (D. Vt. 


1973): Environmental Defense Fund, Inc. v. Corns of 
3 ee 


Engineers, 342 F. Supp. 1211 (E.D. Ark.), aff'd, 470 F.2d 
289 (8th Cir. 1972), cert. denied, 412 U.S. 931 (1973). 
This standerd, of course, is precisely that to which most 
agency findings are subjected during judicial review uncer 


the Administrative Procedure Act, 5 U.S.C. § 705 (1970). 


See, e.g., Wong Wing Hang v. Immigration & Naturalization 


Serv., 360 F.2d 715, 717-719 (2d Cir. 1966). 


A. The Role of the Scientific Advisory Subcommittee 


The plaintiffs’ first claim of error is based on the 


impact statement's description of the role of the Corps‘ 


137/ 

~~ Inevitably, bright lines turn dim when it becomes neces- 
sary to characterize individual fact situations. Thus in 
this instance all of the alleged errors could be character- 
ized as "procedural," for their effect is to make deficient 
the EIS ultimately set before the decisionmaker. For examp Le, 
jnasmuch as the first of these three claims alleges m-s- 
characterization of the Subcomnittee's role, it might be 
regarded as a bias in the EIS rather than as an erroneous 
agency finding. Cf. p. 17 supra. However, I am con- 
vinced that it is proper to review these claims using the 
“substantive” standard described in the text. 


Some of the statements to which this standard will apply 
are conclusions about which site is best (¢.s., the second of 
these three claims). In the mouth of the decisionmaker this 
conclusion is subjected to review only for arbitrariness, 
see, 2.g., Conservation Soc'y v. Secretary of Transp., 362 
F. Supp. 627, 632-533 (D. Vt. 1973). ‘To subject the sane 
conclusion in the mouth of another to a stricter standard 
would achieve nothing, and J conclude that TPA does not re- 
quire the court to do so. 
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Scientific Advisory Subcommitteé in influencing the Navy to 
change from its recommendation of Brenton Reef in the revised 
draft EIS to its advocacy of the New London dump site in the 


final EIS. The Navy's description is summarized as follows: 


"As a result of the recommendations of 
the Scientific Advisory Suodcormittee, the 
Navy has been directed by the Army Corps of 
Engineers to utilize the New London Dumping 
Ground." > 138/ 


It is the emphasized language that the plaintiffs claim con- 
stitutes a distc -ion. Specifically, they say that the 
Subcommittee only concurred in the Corps’ recommendation of 
the New London site, an interpretation based on documents 
139/ 
by the Corps to that effect.” According to the plaintiffs 
this misstatement of the Subcommittee's role made it appear 
that the switch to the New London dump site was made on the 
basis of scientific considerations rather than on the basis 
of cost and other considerations. 


The defendants do not deny that this characterization 
140/ 
of the Subcommittee's role is incorrect; in fact, the 


141/ 
Corps itself first objected to this language.” — However, 


138/ 
Exh. 6A, supra note 1, 4 1.12 (emphasis added). Language 
of similar import appears elsewhere, both in the final EIS 


and in other spots as well. See, e.g., Exh. 5, Addendun, 
supra note 53. 
139/ 


See, e.g., Exh. 9, Memorandum from Vyto Andreliunas (Corps) 
to Division Engineer (Corps), Jan. 23, 1974. 


See Brief for Defendants 10-11. 


See Exh. 9, supra note 139. 
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the defendants do argue that this mistake is not sufficiently 


serious to invalidate the EIS. See Environmental Defense 


= 
v 


Fund, Inc. v. Coros of Encineers, 342 F. Supp. 1211 (E£.D. 
Ark.), aff'd, 470 F.2d 289 (8th Cir. 1972), cert. denied, 
412 U.S. 931 (1973). The court agrees. The EIS does not, 
as a whole, distort the role played by the Subcommittee. In 
fact exactly the point contended for by the plaintiffs--that 


the Subcomnittee's decision was made on the basis of cost 


142/ 
and other considerations--is explicitly made by the EIS. 


143/ 


The Navy's misstatement is simply harmless error. 


B. The Final —e Statement's Conclusion 


The conclusion of the revised draft EIS was: 


"Of the several containment sites, the most 
environmentally suited for the material to 
be disposed of is the previously spoiled 
dump site in Rhode Island Sound [Brenton 
Seat) cos” Me 


142/ 


ee Exh. 6A, supra note 1, ¢ 8.02, at 194. 


143/ 

The plaintiffs also complain about statements in the 
final EIS that the Corps "directed" the Navy to choose the 
New London site as its recommended alternative, see id. {4 
1.12-1.13, even though the defendants now contend that the 
Corps only recormended New London while the EIS was in prep- 
aration. See Brief for Defendants ll. The court is unable 
to believe that any misimpression was created and refuses to 
set a precedent that would require a project to be halted 
because of one or two poorly worded passeges in a lengthy 
two-v. lume EIS. 


144/ 
Exh. 4, supra note 42, G 1.08. 
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Once again, however, the court is uupersuaded. Dr. 
Pearce testified that although certain sedirieats could be 


scoured away by currents of the velocity evidenced here, 


there is evidence that the dredge spoil was not so susceptible 


a BAS , ; ; ‘ P 
of erosion.— Thus there is no clear inconsistency with 


the NAVOCEANO finding of short-term containment. Moreover, 
the finding of sediment scouring upon which the plaintiffs 


rely was subsequently withdrawn by the Oceanographic Office 
150/ 


because it was found to be unsupportable. The agencies 
involved did not arbitrarily and capriciously or without 


substantial evidence conclude that the New London dump site 


exhibited short-term containment. 


VII. The Corps' Selection of New London 


The plaintiffs' final challenge goes to the ultimate 
decision of the Corps to use the New London site for dis- 
ali en , <q 1S1/ 
position of the Navy's Thames River dredge spoil.—— Be- 
cause this is directed squarely to the substance of the 
project, the plaintiffs concede that the “arbitrary and 


capricious" standard applies. However, they maintain that 


in this ‘instance even this low standard is violated. 


ee id. at 413-417, 450-451. 


—_—_— 


See Testimony of Dr. Richard FE. Smith (NAVOCEANO), 
Transcript (Sept. 12, 1974) 305-308, 328-335. 


151/ 


See Plaintiffs' Memorandum, supra note 5, at 54-538. 


- 


The plaintiffs’ argument must be rejected, however. 
Above I have indicated that none of the errors of procedure 
or substance alleged by the plaintiffs have bean committed 


by the Navy or the Corps. Throughout I have stressed the 


careful nature 


Co 


£ the decisionmaking process undertaken for 
this project. Three draft impact statements and an addendum 
were properly circulated; public meetings were held; the 
Corps and the Navy cooperated to achieve a mutually satis- 
factory result; a special scientific subcommittee reviewed 
the data provided about environmental effects. From all of 
this it should by now be clear that the Corps’ ultimate 
decision to use New London cannot seriously be claimed to 
be unsupported or arbitrary and capricious. At worst it ~-y 
not have been a perfect decision--some better method or site 
for disposal might exist; some different weighings of the 
economic and environmental trade-offs involved might be 
"better" in an abstract sense. But these are issues upon 
which this court does not sit in judgment. With respect to 
those issues on which I am obligated to pass, the defeniants 
carry the day in every respect. 

The plaintiffs' requests for relief are each denied. 
tt. is 

SO ORDERED. 

Dated at Hartford, Connecticut, this [3 we Gay OL 


December, 1974. 


M. Joseniy plus “ALALYG Oa | 
United States District Ji iste | 
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UNITED STATES DISTRICT OOURT 
r Teen 


DISTRICT OF CONNECTICU 


Jie 35 


eevter 


NATURAL RESOURCES DEFENSE 23% HLETF e490, “Onn 


COUNCIL, INC., ET AL $33 
vs. ‘st: CIVIL ACTION NO. H-74-268 
| HOWARD H, CALLAWAY, as s32 “A 


Secretary of the Arny, 


JUDGMENT 


This cause having come on for consideration by the 


Court by the Honorable M. Joseph Blumenfeld, United Statcs 
y r > 


District Judge, and the Court having filed its Memorandum of 


Decision December 13, 1974, denying all of the Plaintiffs' 


claims for relief directed to those issues upon which it 


determined it was obligated to pass and finding for the 


Defendants in respect thereto; 


© 


It is accordingly ORDERED and ADJUDGED that this 
? 
Complaint be and is hereby dismissed, and Plaintiffs' requests 


for relief are each denied. 


Dated at Hartford, Connecticut, this 30th day of 


1974, 


December, 


SYLVESTER A, MARKOVSKI 
Clerk, United States District Court 


oi 


Ys 
eee i 


of Deputy-in-Charge 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF CONNECTICUT 


Index No. H 74-268 


OSS SS HH SSRN EM SME Re ie elmer mee x 
NATURAL ENVIPON- 
MENTAL DEF= SLAND SOUND 
TASKFORCE, i= CIATION, : 
INC., FISHORS ATION, 
INC., CONNSCIICU’ ‘S AC r ROUP, NORTH : 
FORX ENVIPC}MSNTAL COU E NC. and THE LEAGUE 

OF WOMEN VOTERS OF RIVERHEAD-SOUTHHOLD, $ 


Plaintiffs, : 
NOTICE 
-against- : OF 


APPEAL 
HOWARD H. CALLAWAY, as Secretary of the Army; 


LT. GENERAL WILLIAM C. GCSISSES, J2., as Chief 
of Engineers, United States Army; COLONEL JOHN : 
H. MASON, as Division Engineer, New England 
Division, Corss of Engineers, United States : 
Army; J. WILLIAM MIDDENDORF, as Secretary of 
the Navy; CAPT. C.C. HEID, as Commanding Of- : 
ficer, Northern Division, Naval Facilities 
Engineering Command, Department of the Navy; : 
RUSSELL E. TRAIN, as Administrator sf the 
U.S. Environmental Protection Agenc’; and : 
JOHN A.S. McGLENNON, as Regional Administrator, 
Region I, U.S. Environmental Protection Agency, : 
Defendants. : 
i kes i sei Sh ds ta ep it ita da aha tee aka eda a cae th x 


NOTICE IS HEREBY GIVEN that Natural Resources Defense 
Counsel and the other plaintiffs named above hereby appeal to 
the United States Court of Appeals for the Second Circuit from 
the order denying pldintiffs’ injunctive relief entered in 


this action on December 


Cpa}; Hie So: r ~ on = oe O74 


Dated: December 23, 1974 


Albert K. zutzel 7 
Attorney for Plaintiffs 
425 Park Avenue 

New York, New York 10022 
Tel.: (212) 9338-2700 


Haynes Johnson, Esq. 

Byran, Parmelee, Johnson & Bollinger 
460 Summer Street 

Stamford, Cornivecticut 06901 

(203) 327-2650 
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UNITED STATES DISTRICT COURT 


DISTRICT OF CONNECTICUT 


NATURAL RESOCURC 
CoUNCIL 


=S DEFENSE 
Lees Be Al, 


Plaintif=s, 
vs. 


S, CALLAaY the : 
of the United States, Et Al, 


~ —~“a_ > = 
¢ ‘ — 
2*o22cary cc 


Defendants. 


BEFORE: 


September-October, 


HARTFORD, CONNECTICUT 


HON. M. JOSEPH BLUMENFELD, U.S.D.J. 


A_p pearanc @ an; 


For the Plzintirfs 


HAYNES N. TOENSON, 
460 Sumner Street 
Stamford, Connecticut 


ESQ. 


ALBERT K, BUTZEL, ESQ. 
PETER J, MILLOCK, ESQ, 
Messrs, B=RLZ, BUTZEL & KASS 


425 Par Avenue, 
New York, New ¥Xork 


For the Defendants: 
HENRY CO.dt, ESQ. 
Assistant United Srates3 
4 ) Main Str22e 

Ha ctrord, Connecticut 


PAUL A. CO 
IMAL CC 
U.§. COURTH 


OSE 
450 MAIN STREE 


llo fA HastroaD, CONN 66102 


Attorney 


LLARD 


>f pEPCOQa*ER 


| 


1974; 


22 


el ee a es T. Wea YX, 

So ean ena cea tara mamcaesnns eee - a 

nr ee 
called as a witness, being first duly swora, was 
exanined, and tescified as follows: 


TE CLIRK: NYLLL you state your race for the 
Court. 
THE WITNES 3: My name is Lieutenant Charles 
T. Way, W-a-y, Civil Engineer Corps, United states 
Navy. 
TUE CLERK: Where are you presently located? 
THE WITNESS: I'm attached to Northern Divi- | 
sion, Naval Facilities Engiscering Command, Phila- | 
delphia, Peans»ivanta, 
DIRECT EXAMINATION 
BY MR, BUIZEL: 

Q Now, Lieutenant Way, were you the responsidle 
official from the Navy in connection with the preparation 
of the Revised Draft Environmental Impact Statement, the | 
addendum to that and the Final Environzental Impact acai 

A, For Northera Division in Phi.adelpnhia, yes, 1 was. | 

Q Were there cther peonle elsewhere? | 

A In the filing oz the Impact Statement it must pro- 
ceed through our norzal adninistrative channels and, of 
course, it goes through, finally being filed by the Secretary 
of the Navy with tie Coursil On Eaviroaaental Quality. 


Q You were the priacipal persona in charge of these 


? 
PE OO eee ee | 


Sy pas2, ££ that's what you waat, I thiak it’s faisly con- 


plete in the record of what's made there. 


Q I'm interested in those comments that relate to 
sontaiasesat aad ts the word “reiative’, ix sarctaciac. 

4 i cats one ceull «+ ysu Zao4,. 22202 caess, S22 ss 
<2 wicat does 722 really nein whea he gsay3 contalaneakt sites 

ad that's auch in absolute site, the whole tenor of this 
franework of the Comment Raspense Section in the Final 
Vavironcestal Ispact Statezeat. 

Q What comparisons did you make or were rade as be- 
tyeen the containzent characteristics of the Brenton Reef 
dumping 3it2 and those of New London? 

A None, At that time Rhode Island Scund, as was <3- 
seri*e2d in the hearings, was sot our primary alternative, 

Q No, But in sciecting New London as another site 
what considerations were given to the relative containment 
characteristics of those sites? 

A Are you asking the question was there a comparison 


of the containment aspects gf New London versus Rhee Island? 


‘ » 
Q Yes, that's what I'm asking. 
A My answer is no, to my «xacwl2is2. lot << 
Q You 2x2 avate, ave yor nat, that thera is sone six 


years" worth of study by Dr. Saila indicating that drencor 


- 
2 


£3 a2 coatainzent sitet 
A I’m not aware of the six years. I kacw there is a 
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study by Dr, Saila and I've talked about tht before. 


a 


Q ow in terms of this study, Exaisic J in Volune 2, 


} 
3 || how long was -- let me withdraw thac. 
Pal In terms or Exhioit J, an I cozrvect in understaadix> 
5 by your reference to Fiading 3, I believe it was, on Page 382, 
| fie the basis of cancitcding -izw London waz a contafaaenc 
| site was principally current studies? 
8 A As I explained to the Judge, there are a lot of 
| things that define containment, I can't go beyond what the 


10, recoxd says because I'm not an expert on containment. 


od Q I see, In other words, we are to ask someone else 

“a the specific questions on containment based on this study, 
@ is that correct? 

14 A Well, I'm not an expert on it, 

15 Q Do ycu know, sir, for how long the testing was 

16 undertaken, were measurements taken and used in this study 

17 || for curwents at the New London dump s‘te? Z 

18 || A The answer is yes, but to tell you specifically hcw 

“ long I would have to go into the resort and read it again to 

20 |} pick out the section, I could only say, in other words, what 

i is in the report, 

2 || Q Ir I were to susgest that the revort says 25 hour3? 

23 | “A I don't recall tahac, but chat nay Se correct, 
a 1 Q , Do you remenber whether the currenc meter3 that were | 

| . 
95 } used in this test on the New London site suifered some mal- | 


| 
\ eK KKK | 
| ! 
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In general terms I do. 
© there souecne woo would kang 
2S 
I? LL defer my questions to taat, 
Ia connection with your pro;ect at New Londoa -- 
aA The what? 
Q -- the Navy project, the Navy project and the dis- 
posal project at the Thames River in New London, what csa- 
‘l] sideration did the Navy give to the Arcay Corps’ proposai to 
do some furcher dredging up river fron the site that yru are 


now dredging? 


A Ti.2 Army Corps of Engineers' proposal is not tp 


Our consideration thereof is shown in the Environ- 


mental Impact Statement in response to a question raised on 


the Draft Environmental Impact Statemeat. That questioa was 


= 


_ 


raised by the Corps of Engineers, and I'll cite specifically 
where it is 2s, secon as I go to the ind? again. 
On Page I1 of Volume 2 of the Final Envirenrentral 
Impact Statem:at we discussed that relationship. 
THE COURT:, Where is this, Page I1? 
TRE WITNESS: Yes six, Volume 2 of the Final 
Environvental Impact Statement; 6B, 


Q (By Mr, Butzel) That is the second response on 


river. It overlaps with ours. 


that page? 


(ty 


a eee et? 


2c Ree None atten Stet int w+ 5 . 
sivas : 
« Seats ‘sara 78 AR the ae 


Py iota se nena tina all i nai ict 
—— 
119 
a 1 A It's the second response, right, The full text o£ 
2 their lecter is found in the previous exhibdic, 
3 Q And that indicaces that the Navy feit incumbent 
4j) that it go shead with its project first, right? 
5 A Well, dua to the plianing timetasle, as if says in 
7 Q That didn't foreclose you fron maxing an analysis 
8 || of the potential cumulative impacts of those tw projects, 
: 9 || did it? 
| 10 A The Arny's project is highly speculative, I thiak 


that the peocle will say that: later on. We ar> procesiiag 


| 
6 the Impact Statement, 
alone in accordance with our procedures. 


3 Q I understand you are proceeding alone. 
14 You did not make an evaluation of the potential 
15 || Cumulative impact of those two projects, did you? 
16 | A Our Navy procedures require that in every case 
i tages you prepare a Final Impact Statement you must consid2r 
| 
18), not only the geographic extent of your action, but the time- 
19 i" Lines3 of it over the time Span over which it extends, 
*| Q Well, we don't want to argue law. That will be a 
sl decision -- 
22 | A That's whit our procedures ire, aad tnat's what we 
& 2 || aia and we used in broadening or condensing whatever the 
ee pant is. 
| Q Now would you answer my question, please; namely, 
| 
| 


\ 
| 

you did not assess or attempt to assess any cumulative ineacts | 
} 


2 | Sat mijnt slow from your project ia combiaation wita an Aray 


3 edziaz prop 23ai | 
a 
4 | A That is trur. , F | 
t i {i 
5 | Q Were you aware that in 1972 the Corn; prenaret an ih 
6 | impact statement ror its project which suggested that the {iy 
1 || New London Duvning Ground miznt be usad as the disposal site? Ms 
3 A I'm not familiar with thac Draft Eavironmental In- ‘ : 
hy 
9 || pact Statement, or Icpact Statement. | 
10 Q Did you consider, in connection with this Impact ar 
! 
1) |) -atement, the cusutative or possible cumulative impacts or 
a the Navy's project ith any others that are gosing on now in 
a Long Island Sound or may be going on in the future? | 
14 | A No, we did not. | 
5 | MR, BUTZEL: Thank you, Lieutenant Way. 1 
6 | Thank you, your Honor. That's all I have of ! 
74 this witness. | 
* | Cross-Ex:atINaTION | 
| rat 
= } EL MR. COHN: fi 
| | 
-0 | Q New, Lieutenant Way, you told u3 that tere wes2 at 
2) “Least tnree reasons why you cnose to put out an Addeadunm to | 
92 che Revised Draft Impact Stateneat, is that correct? | 1 
23 A Yes, that is. 
| Q ~ And is that reflected in the Impact Statement -- | 


95 |\n4y I show you Page 8 of Exhibit 6A, Paragraph 1,09, Could 
rf IIb OE te eK Lt | 
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And on-land alternative was not discussed, 
right? 

MR. CCEN: There were ~2tere-c23 to it 
Honor, to that particular type of disposal 3ita, 
but the cisnosal site specifically mentioned be 
Mr, Butzel was not considered dy the Navy. 

There were other sites on-land that are re- 
ferred to in the Impact Statement, Rowever, Mr, 
Butzel raised another one up that the lieutenant 
answered had not been considered. 

THE COURT: Okay, 


“MR. COHEN: Now passing to another issue: 


(By Mr, Cohn) When you did this Impact Statement 


independent contractors working for the Navy, is that correct? 


Or there was one in particular? 


- 


There was one particular contractor that did the 
P 


| 
| 
you corelated your material from various sources and various 
' 
| 


that he used which are reflected in his literature citations 


| in the Environmental Impact Statement, itself. 


When he did the Final Statement did he have what 


we've called Exhibit J, or Appendix J, before hin? 


Yes, he did, 
THE COURT: Who is "he''? 
(By Mr. Cohn) Could we have his nane? 


% 


woe 
> s-7 =e 


oe 


ae on 


tens Division or Jason A, 


Hills, ~2ssachuseccs. 


every page of the report. 


Q And paid him? 


A Yes, sir, 


| BY MR, CORN: 


r 


stouity, he didn’s 
earings transcripts and ¢t 
Q In other words, 


but the graphs, the chart 


| 


THE COURT: 


A We hired a consultant, your Honor. 


wVve 


‘at sort of thing 
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A He is the envirorreatal coasulting firm of Ecosys- 


Cortell & associates of Wellesley 


Walt a nintute. vec me get this 


seraiznt. 
BY THE COURT: 
Q You're talkiag about someone who put this Teport 
together? 
A Yes, sir. 
Q I thought you were the man, 
A No, I attempted to make that clear: that I was 


the coordinator cf the report, the min th:t W733 responsivle 


for the contents of the report, but not the man that prepared 


Q You mean you hired a ghost writer to put it together 


| Q What specific sections of this did he work on? 


FY I would say he prepared 99.9 per cent of it. 


wnythiar to do with the public 


id 


the introduction was not his work, 


3, that type of thing? 
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138 . 
a | A Exactly. | 
2Y PY COURT: 

y \ s¥ 5B CUssas { 

1| 

a | t e* ° 

‘| 
a A He put it together. } 
‘| 5 
| 
5 i Q But you are the one wao is reaily responsible for r 
|" : i" 
4 | what is in it? e 
| 
e . { 
A I'm the one that's responsible for making sure that f 


it z0es through and properly reflects the other agencies’ 
conrnents, things like that. 
In other words, he would basically be 4 scientist 


& . . 
2:3 I could be classified as more of an administrator of the 


recort, your Honor, and coordinating the aspects. | 


13 Q Well, you were more than an administrator, weren't 
14 you? Dida't you get the material? Didn't you attend these I 
i 
15 meetings? } 
6 A Il attended many of the meetings, not all of thea. rt 
7 ee I guess it's more than an administrator in that sense. il 
18 || .¢ i was not rhe scfentis® that prepare? the research studies i 
19 || oa whien cne renorts were made. iit 
at 
2 Q I thought you took responsibility and said every- |! 
| 


| 


21 \\ = ting fa here you cia youch for that this was all considered 


| 
| 
> ‘| cnd it was all before us and tixe0 t-ro account? 


2 
iy 
me 93 Ii a I can say enact. 
} mee ane 
94 || Q You can say that? 


' 


aA Yes. 


169 


Q Well, I don't want you to say it unless it's true. p 
A Well, I did not prepare ic. I woulda't want your 
isner to think chat 1 precared every piece ia there 
Q No. 
aN But L'a broadly familiar with, in fact more tian 


broadly familiar with it and ft do take the responsibility for 
che preparation of Cae report. 

Q And for the validity of what is in there, that it's 
based on stuff -- 

a That it's based on some scientific facts and sone 
scientific analyses. 

Q That you have seen or participated in? 

A In many cases I've seen them, in many cases I've 
participated - but not all. There is a certain professional 


level that one doesn't go through. 


Q Yes, I understand that. You take the word of some 
experts? 

aA That's true, ; 

Q But you wd hear the experts or saw their reports? 

A Yes, sir. 


THE COURT: All right. 
BY MR. COHN: 
Q Now these experts, the Ecosystems people, did they 
have Exhibit J, that is Appendix ee 


THE COURT: Is this a trade name? 


lIG@-a | 
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MR. COHN: I delieve it is. 
THE COURT: =<No -- 
MR. COM: F-coaesey<3<E-ernsS- 
THE COURT: I was thinxiaz of e-c-a-0. 
55 oS BF 
Q (By Mr. Coha) Ina any case, did they make use of 


volume 2, Appendix J, in writing up the Final for your review? 


A I believe they did. In fact, I'm sure they did. 
They did. 
Q And when you asked them to do this research for you 


4id you show them or tell them in suostance about your rejula- 
tion 62-42c7 Can you tell us what taat is? 

A That's the implementation of N.E.P.A. within the 
Navy at that time in April or October of ‘72. 

THE COURT: I don't understand that there is 
any claim made that all of the proper steps weren't 
taken. 

MR. COHN: I want to show, your Honor, tnat 
this particulaz section -- 

THE COURT: Except a3 to what 13 appareat, 
except what's 52eA brougnt out here so far, Is 
thac cocrect? 

MR. BUTZEL: Well, 1 would have to add a modifi 
cation to it, your Honor. 


This is the first time that we have known that 
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a consultant worked on this report. There is no ; 


HK KK He 
[29 


eee 


disclosure that I know of - aad I think I've read 
3 this report awfully close - to indicate that there 
“ 1 Was someone otner than the Nivy nersonnel working 
| on this and that there was 4 consultant working 
6H en it. That's 1 surprise to xe, ia the f£irse | 
: 7 | place, and I haven't really developed my thinking : 
8 on it, 
9 I think that the failure to disclose that | 
10 may be pertinent to our case. Other than that, 
1 though, there was not a claim that this was other 
12 than, you know, the questious of hes it went to- | 
13 gether, In substance, that wasn't part of our l 
14 claim. ' 
15 THE COURT: So what this guy had before him 
- 16 is not material, \ 
17 MR, COHN: It is to the extent, your Honor, | 
18 that the claim is made that no consideration was i 
19 made of other projects in the Sound and of the i 
20 Corps project that was projected. i 
21 THE COURT: Do you want to point to somethicg if 
22 in this report that shows thit there was considera- 
t 

23 || thon of these other matters: 
24 MR, COHN: Your Honor, I would like to, through 
25 the witness, show that these consultants had before 

| 


| 
| 
| 
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also were given the comments tient ee had received on the 
Revised Draft and iddenda for their perusal, 
And in Volume 2 th27 were ziven the transcripts, 
as I said; I believe the re3u:lts of hydrometer analyse -- 
THE COURT: What are you looking at? 
THE WITNESS: SIpecifically, in tne Table of 


Conceacs as Iwas going down the exnidtts. 


Q (By Mr. Butzel) In Volume 1, could we just start 
there? 
A Okay. 


Q Beginning with Proposed Action. 


» 


Yes. 

Q Was that prepared by them? 

A No. We gave them 2 copy of our funding or program 
documents that describe in physical parameters what we wanted 
to do in dredging the river. 

Q I'm frankly interested in who wrote the various 


sections of these reports, That's what I'd like to know, 


A If you mean by "wrote" the priaar7 guy or the person 
who -- 

Q NU. Was it you or was it Ecosystems? 

A It was Ecosystems, 

Q That's the case with the entire Impact Statement? 

A Yes. Of course, I ~xeviewed it and made comexents 


and suggestions, or parhaps changed the wording ia a few place 


5o I 


Al 


’ 


but, you know, that's a typical editccial feature. 


Q 


A 


You were jus’ acting a3 an -ditor in that case? 
Very definitely. 
MR. BUTZEL: Thank you. 


THE COURT: ‘Vell, ca wnat basis did you =ake 


changes or additions, sn yous superior lLiteva-y 
ability or what? 
THE WITNESS: As I recall, the major area 
where I was involved in the Impact Statement was 
the basis or what happened historically - describing 
the events that occurred, especially during the 
timeframe, say, fron Avril ‘to the hearing tizsesiracss 
I provided them my feclings on the hearings 
and what was said in addition to the transcript, 
things like that - although they were at the hear- 
ings so that they could hear that for themselves. 
But I was generally involved in the coordina- 
tion aspects of it, of their work, and the teaor 
that the ork was takin. 
THE COURT: Rather thaa the Literary st7i2? 
THE WITNESS: Well, liserary style inas.cuch 
a3 I checked for punctuation and spelling wrere 
that was apparent to =e, oF the phraseolezy of 
various sentences, your Hoo or. 


THE COURT: Weve you c acerned about the coa- 


[aa 


——————— 


OU 
tent, of the accuracy of the content? 

THE WITNESS: No. As I considered them highly 
professional, I wasn't goin 


1g to be questioning their 


content or the accuracy of tre profes3ioaal docu- 


| 
ments that they ver2 usiaz and chair ¢2o2e1331033 | 
from trea. 
BY MR, BUTZEL: | 
Q As far as you are aware, were any syecific instruc- 
tions given to Ecosystens in respect of the Corps of Engineers} 
dredging proposal in the Tnames River? . | 
A I'm sure they were told what the Corps of Engineers’ 


| 


proposal was, and so in that sense certainly they had soc 
specific thing givea te then i> their ztesponse. 
Q Were you told to evaluate it, do you knew? 
A Not specifically. I don't know, I wasn't there at 
the time. I can't say. 
MR, BUTZEL: That's all, your Honor. Thank 
you. F 
I should hesitate a moment for my co-counsel. 
7 
We'tl get along without it. Than you. 
ust on2 gresttoar acw, on 
Does your J:nor have that? 
THE COURT: I didn't think that came back to 


me, no. 


yew RK 
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19 


20 


21 


22 


24 


25 


, us ; 
exaniced, aad testified as f>lisws: 


Waltes frank Sohlen, 3-o0-n-l-e-a, 
lL Scott Lane, Mystic, Cunnectisut. 

DIRECT EXAMINATION 

BY MR. BUTZEL: 

Q Dr, Bohlen, would you scace ycur occupation? 

A I'm a physical oceanograsher on the staff of the 
Marine Sciences Institute at “he “aivetiity of Connecticut. 

Q Could you describe your responsibilities in that 
regard and what you do? 

A My primary interest, research iaterest is in the 
field of sediment transport in coastal waters. I also teach 
a couple of courses ia Physical Cc2anesr2phy and Coastal 
Processes, 


Q You ara’in Assistent Prsiessor at the University: 


University of Contecticut, 


MR. CoimN: Your Han we would, of course, 


stinalate to any qualificichions. 


THE COURT: You thi-r< he's a qualified ocean- 


a4 


Geology. 7 
: » 


ographer? 

MR, COHN: Yes, your Honor. Unless the plain- 
tift -- 

MR. BUTZEL: That would be fine. 

I wonder, we had prepared an affidavit that 
was submitzed with the Order to Show Cause wnich 
sets fortn ia some leagth ir, ¢ nlea's qualizica- 
tions. 

THE COURT: Sort of a curriculum vitae? 

MR. BUTZEL: You don't object to thar? 

MR. COHN: Well, that part on qualifications. 


MR. BUTZEL: How about the balance of it? 


THE COURT: You've got a pretty good department 
in Oceanography over at UConn? 

THE WITNESS: We're not a department yet, 
your Honor. 

THE COURT: What is it? 

THE WITNESS: We're within the Department of 

THE COURT: Part of the Geology Department? 

THE WITNESS: Yes. 

THE COURT: Have you got any equipment that you 
use to go out on the water? 

THE WITNESS: Yes, sir. 


THE COURT: Boats? 
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THE WitNESS: Two 65-foct 50ats and a number | 
of small boats. | 


TAE COURT: Okay. 


(By Mr. Butzel) Do you want to describe cne Maxine 


eS 


ixine sciences, marine sciences research and graduate 


We provide facilities for use by all of the depazrt- 


ments in the University. 


THE COURT: Why do you call it the Marine 


12 

13 Sciences Institute? Is there some outside money 

14 that comes in that way? 

1s THE WITNESS: I think it's more in the univer- 
16 sity administration, your Honor, so that we can cut 
7 across departmental lines. The institutes are set 
18 up to cut across departmental lines.,- There are a 
9 |} aumber of,institutes at the University of Connecticu,. 
a | "quiz COURT: Okay. 

ey) | Q (By Mr, Butzel) Now, how long have you teen there? 
22 “a Since 1969. 

|| Q In that conacetion, have you had opportunity to do 
ie research und studies on dredge spoil triasport and Wwestionrs 


95 || of movement of dredge spoil in Loaz Island Sound and in the 


area of the New London Duxzp Site? 


A Yes, have. My initial interest was in the sedi- 
ment transport characteristics in Easteca Long Isitat? Sound. 
ind we bezaa th:t study in 19569, accer I arrived at thre 


Since then we've done sone detail studies of 3edi- 


particular emphasis on the New Haven disposal site, 

Q And you've beea doing that work for whom, sir? 

A The dredge disposal work has been done for the 
Arny haces of Engineers, Northeast Division. 

Tne studies of sediment transport in Eastera Long 

Island Sound have been done under various grants; some from 
NOAA, sea grant programs; some from the Institute of water 
Research, 

Q And those studies have given you -- you've had 
occasion in connection with those studies to consider the 


currents and the other aspects of water movement in the 


area of the New Loadon Dump Sits? 
: : : 
A Yes, I have, My primary interest in coastal ‘rans- 


port right now is in storm effects on material traniport. 

For that purpose we've set out a nunber of continusus moni- 
toring stations to be able to study currents and sussenied 
material coacenatrations over the year, These studies have 


been going on now for about two and a half years, We've had 
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buoys on stations for about two years. 


Q 


Environmeatal Imoict 


Statement. 
X 

to review 
A 
Q 

Statement. 


A 


Q 


And some of these stations, i gather, have been 


Yes, thev have, 


Now, nave you had an ooportunity co review the 


Ww 


tatement in this case? 


vv ae . <7 4 Piet a - 4% ~ Sed 
Yes, 4 Nave revisved tre Eaviroameatal siapact 


And have you had an opportunity in that connection 
what has been referred to here a3 Exhibit J? 
I believe so, 


The Navy studies that this included in the Impact 


Yes, I have. 


Are you involved in the monitoring program that 


has been developed in connection with the New London study? 


A 


to the sec 


River, 


Currently I work -- part of that study is confined 


iment transport characteristics within the Thames 


But it's part of the overall monitoring progran in 


connection with this case? 


A 


Q 


you zr2aail: 


Yes, it is. 
Now, could you just briefly deserite -- well, are 


ar with the .avy's plans here to dunp the spoii 


into the New London Dunp Site? 


12g 


pan catiat ieee nae alin ae > 


| i 
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1 A Yes, Iam, I'm familiar with the project. | 
2 THE COURT: If you are not, we don't need you i 
i; 
‘Poe any more in tnois case, | 
4 Let's go ahead. 
5 MR, SUTZzL: Ckay. i 
¢ 
6 Q In connection with the disposal or the spoils, can 
7 || you briefly indicate what parameters the Navy used in its ' 
i j 
8 || Environmental Impact Statement, insofar as they are stated, is 
s § 
a. 
9 || to develop or to determine whether that site is a good site ti 
| i} 
1@ |} oz not? (| 
11 A I believe that the primary emphasis -- the Navy 
4 


12 || stieacists might be better able to comment on those, but the 


ovit.ty euphasis as I read the study was placed on the current 


13 ; 
14 || measurements, with secondary eu;hasi: placed on the sediment 
15 || characteristics and distributic..s as determined by samples | 
16 || of the sediment in the vicinity o. che disposai site. ' 
117 ' THE COURT: Now, wait a minute. 
18 The primary emphasis waa on what, on the 

! 
19 sediment itself? 
20 Ti@ WITNESS: On the current measurements, : 


2) THE COURT: On curreat? 

22 THE WITNESS: The use of the current measure- 
23 ment; to be able to predict whether or not sroils 
devosited over the site would nove. 


25 THE COURT: All right. 
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Then the secondary emphasis? 
Was on samples of the sediment 
in the vicinity of the site, to be ab't2 to cater. 
mine wrether or not sediments that had beer placed 


there in the past have moved, 


Q The standard that was used here was that 2t should 
be a containment site, is that correct? 

A That's correct. 

Q And can you explain the reason why it was thought 
a containment site was appropriate? 

THE COURT: Well, it was changed to a "rela- 

Coatainzent site”, wasn't it? 

MR. BUTZEL: All right. A relative contain- 
ment site, 

I'm not trying to be cute. 

Q Do you agree that given the spoils that are Lavolved 
here, the pest way to try to handle them if we have oceaa 
dumping is to put them in a containment area? 

THE COURT: In a what? 

Q Containment or relative containment site, 

A I would agree to that and I believe that most 
scientists involved in spoils disposal research righe now 
would also agree, 


Our present state of the knowledge of the effects 


[30 


211 


of spsils disposal on coastal waters is sinply not sufficient 


a 


to be able to say we can allow them to disperse. If we're 


z 


contain thea. 


Q And that, in fact, was wnat the Navy stated in its es 


going to denosit them we want then to stay put. We want to 
Iapict Statement, is it nor? ‘ 


A That's the vay I read the tspact Stateme: 3 


quite right. 


Q The Navy concluded that this site would resuit ina 


containment of the spoils. Do you agree with that =| 

A I can't agree with that conclusion at all, 

Q Would you indicate your reasons for that? Teli the 
Judge the ceasoas for it. 

Fs In the past year studies of material transpor= in 
Eastern Long Island Sound have indicated that the concertra- 
tions of suspended material in the Sound are determined pri- 
marily by river discharge, materials that are supplied via 
rivers, and wind stress. "4 

THE COURT: And what? 
< 

A Tne winds. 

In an area like Eastern Long Island Sound, a hizh 
energy area that can only be characterized as a high enessy 
area, materials out to a depth of 60 feet, 60 to 80 fcet, 
move regularly in response to the:2 tvo paraneters. 


Now, in the area of the Thames River site the dis- 


13 | i 


‘ tate 
charge from the river, from the Thasces River, ‘is cf 3es6 


importance, , Materials in the area are suspended, resuspended 
primarily under the effects of winds. As a result, ££ one 


g0e3 out ani sauples concent 


HM 


atisis cf suspeaded macerial 
they will Zind tuat crere 15 a regular yearly variition ia 
the concentrations that march along very aicely with the 
yearly variations in the winds, We have yearly cycles in 


4 


winds in the Eastern Sound. 

So I can only conclude that in the ar2a insidze 
Fisher s Island Sound there are besically no contaiament 
sites. The material at any site in Fisher's Island Sound 
will move. 

Q And you believe, thea, that the spoiis faac are nov 
beinz depcsited aad prajectad to bs deposited frsa the Thanes 
River by the Navy in this site are going to move, is that 
correct? 

A They will move, How rapidly they will move is a 

question, But they will move, 


- 


Q Well, in what direction would you expect them toa 
? 


‘ eee » 
1ov2 When they do? 


Q And that is also based on your own observations that 


[3% 


it is to the northwest? 


A That is correct. 
Q T3 the northwest are whas «ind cf areas, %. Zohlen? 
\ Tra nort wast coatazias a variety of fairt7 £2stite 


spawning and nurery 


The Jordan Cove area,| 
the Niantic Bay area, further off down to the west the dbegin- 
niazgs of the Connecticut River estuary area. 

Q Aad the Niantic Bay and the other estuarine areas 
that yu were referring to other than the Connecticut River 
some distance down are about how far from the dumping site? 


A It's probably about five miles. 


Q And the area of the Thazes estuary just to the 
northwest, about how far is that? : 

A That's about a mile and a half, I'd say. 

Q And you expect the spoils to move into those areas? 


A I would, yes. 


THE COURT: What? 
Q Would you expect the spoils to move into those areas, 
A Some fragtion of the spoils would nove into chose 


areas, yes. I would expect that. 


Q Would you expect the spoils geaerally to 2eve west- 
card fate Long Island Sound? 

a Yes, I would. 

Q Naw, you spoke about tine, Hew soon do you think 


it would be before the spoils began to move? 
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24 


25. 


A There would be sone effect of the dumping operas 


praciicaily immediately, due to the dispersal of the materials 
| 


that are erod-1 Zrom the dlock of satzrial chat is released | 
fron the barz< as it settles throuzh tne water ecolean. 2s | 
this would be a fairly small emcuat because the materials 


~~ 


thar are in tne Thanes River, parcicularly the lower 223223 


4 


River, are ex=>emeiy conesive aad the bloc« wouid 3-27 Faiths 
well together. 
Once the material is on the bottoa, the faitial 
é 

movement during the first year or 30 I would imagine to be 
very slight, This is because of the character of the spoils 
and the biolozical composition of the spoils; the burrowing 
worms, clams, and so forth. There's-a very low population 
of burrowing critters ia the lower Thames spoils. As a 
result, the materials remain relatively cohesive and stay 
together, stay in one place, 

THE COURT: I see. It's only when som 
organism ir the water gets fo work on it? 

THE WITNESS: That's, in part, true. 

Also in part the effects of persisteat stor 


effects on the surface of tne sediment. 


— aan 


I say the breakup of tne sooils probi5l 
y p r 


woulda't be nociceable, measureable probably for 


fn excess of a year, maybe a couple of y?4.s. 


I don't want to picture the erosion of the 
P 
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24 


25 


| 


spoils as anything that will be catastrophic. This 


will be a slow, long-term process. The spoils 


woild be ercded slowly. So that the spcii pile 
Sncould be pictercd as Selag 2 persistea: ssusce 
of materials. 

Q And particularly if there's 2,300,000 cubic yards 


down there, you're going to have quite a substantial source, 
are you not? 
THE COURT: What? 

Q © With 2,800,900 cubic yards of the spoil down there 
you're going to have quite a substantial source? 

A I would say that that's a substantial source of 
materials. It's one of the largest -- 

Q And over time you would expect these to erode away, 
is that correct? 

A I would expect erosion *o continue, yes. 

Q And that would carry witn it the various pollutasts 
that are in the spoil, is that correct? he 


? 
A That's correct, 


Q Now, what kfad of risk, in your judjmen*, does that 


tail the physiological effects of the spoils. 


THE COURT: You could tell what's going to 
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1 happen, What effect it is going Co Lave i3 for 
2 somebody else to say? 


mom TIT 


3 THe WIiSIss: Yes. 


4 Ti= COURT: Okay, I'11 accept that. 


! 
; 

5 || So you've got somebody else? 
1} 


ania 


MR, SUTZEL: Yes, we da have. 


| 
7 | THE COURT: UKay,. 

: 
| “sR, HUTZEL: I just want Dr. Bohlen -- he is, | 
. I believe, qualified to make som general statements 
10 about it and we will have another witness who will ; 
1 testify in some more detail, But I think that he 
12 has some opinions which are unquestionably quali- 

13 fied opinions as to the risks that are involved ; 
14 hee, 
15 THE WITNESS: Yes.. Well, the erosion of a 
16 block of polluted spoils presents to the water 
17 column a variety of pollutants that are contained, 
} 
18 absorbed on the suspended materials.~ Those 
19 materials, in general, are ingested by the filter- | 
| ° » ‘ 
20 feeding organisas that are -- | 
21 Q Would you explain what a filter-feedinz organisa is?| 
22 A Such as clams and mussels, They feed on the 


23 filtered aaterials from tne water coltuan. The materials can 


hehe a 


ls 
So that there are hazards involved in preseating 
to a filter-feeding population a variety, 2 ready supply of 


polluted spoils. | 


BY TE COURT: 

q Why do you call a clan @ filter feeder? 

A Because as opposed to a deacsit feeder. 

2 ‘Yell, I doa'= «xnow,, I thought a claa hai 4a stssasn, 

a Yes. 

Q And what becomes filtered in the course of its 
feedinz? 

A In the watex. They are ingesting water and sedinen: 


So they are drawing in water, taking nutrients and foods fron 
the watex and passing water through, So they are feeding. 

Q dud what other sea life is there that does that? 
. A, Well, the area is rich in forage feedegs; that is, 
the lobsters and;the flounder - both feeding down on the 
sediments, near the sediments. 
If the sediments are polluted, certaiily elements 
cf that pollution will Se taken up by the lobsters and the 


» 


various foraze feeders; crabs, lobsters and flouader. There 


have been instances of -- 


Q There have been instances of swordfish wita nercur; 


Thit's correct, 
| 
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But there are instaaces of gill disease in flounder, 


shell disease in lobsters and crabs in areas where they are 


So presenting to an area tnat is rich in biolog::al 


iife an abundance cf polluted spoil makes poor management 
sense, It's an unnecessary risk. | 
Q Well, somebody has to make decisions, sometimes, as 


' 
spoils, cut industrial waste. 
4 
- how much sense you're going to aonly, right? 


1 A That's correct, 
12 THE COURT: So I mean that's aot oxr problena 
13 in this case, I don't think, Maybe it will be. 
14 |i MR. BUTZEL: Well, we want to develop tie fact 
15 that we think there are at least better alternatives 
: than this and I want to do that through Dr. Bohlen. 
17 That's why I was asking him the question as to: 
18 » MR, BUTZEL: 
19 Q Miitar, ae your opinion, this was a very poor dis- 
20 we area? 
| A I'd say not only from the biological standpoint, 
22 |i that £3 the iasediate impact on the Iseal biologis21 cocaunity 
ns ie its secondary iupact on biolozical conmunities chat use 
24 || ents ar?i as a spawning and nursery zround; but also froma 
25 sn resource standpoint, 
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This is an area that is a rich recreaticnal area, 


that is essentid to the economic health of Connecticut and 


i s 3 ~ -_* + — ae ~~ oa -~ = - 
the adiaining states. s hasard tce veces wticnal chacacter~ 
3 -ian = . a7 , a . ~ » | ,as - .= & ?. = 
istits of tie area because cf placenzat of tre spoils, is 
i! 


is's not entirely necessary, I aiso biliave is an unnecessary 


THE CCURT: Well, you jump irom econcaic to 
recreational. 

You mean economic in the sense that -- 

THE WITNESS: It may hazard the recreational 
attributes of the area. 

THE COURT: They won't get as good a harvest 
in their lobster traps or the clams they dig would 
not be edible, right? 

THE WITNESS: That's true. 

THE COURT: That's the economic? 

THE WITNESS: Well, that's one part of the 


economic, yes. 


ai 


But 4a terss cf the total resource, he 
economic can be tie harvest attributes, it can be 


the aesthetic atcribute: - the beaches in the area 


and the coastal areas, it can be fron the water 


THE COURT: It can be everyvthinz? 


THE WITNESS: That's correct. 
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(By Mr. Sutzel) Aad am I correct that the sarticu- 


2 act lar nature of this problen i3 because of the particular loca- 
31] clon of the site so close in towards these areas, in your 

4 || judzgaent? 

5 . Ia ay judgseat taat’s crue 

6 Q Okay. Now, ia your judgment are there thea other 

7 || sites that have been discussed in the Impact Statement or 

8 || otherwise during the course of the proceedings that finally 

9 || led to the permit that would be better sites than the New 

10 || London for the disposal of this fi11? 

n A In my opinion, there are a nuaber of other sites 

12 || that could be used to significantly reduce the probability 

13 || of environmental damage, 

14 Q And could you indicate what standards you apply in 
15 || defining that site, that type of site? Then we will try to 
16 || identify a couple. i 

V7 ! A tf I approached the problem from the standpoint of 
Is | an oceanographer that's concerned with the transport character, 
Lid | istics of the site and -- 

20 THE COURT: What do you mean, transporting the 
21 spoil to the site? 

22 Tik WITHESS: No, sir, 

23 THE COURT: Or the dispersal of the spoil from 
24 the site? 


25 THE WITNESS: Yes, sir. 
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1 THE CCURT: The containment aspect? 
2 THE WITNESS: And in particular if I am asked 
8 
3 te select a site that is, as 222 as possible, a 
4 containment site, thea = would have to say that -- 
5 THE COURT: What do you nean "as far 23 possi- 
6 ble"? As Zar away as possible? 
7 THE WITNESS: Wo. How close can i approach 
5 ! . the realization of containnent. 
9 THE COURT: Okay. 
10 oF MR, BUTZEL* Relative might be the word. 
1 THE WITNESS: Or to use the Navy's word, "rela- 
12 ' tive, relative containment, 
3 THE COURT: Well, it would have to be relative 
& 
14 in the sense that it's not absolute, 
15 THE WITNESS: Right. 
16 THE COURT: We are not going to px‘cage this. 
17 THE WITNESS: That's exactly right. 
18 THE COURT: All right. 
19 THE MITYESS: Then I would say there are two 
20 attributes that I would lsok for. One is depth -- 
21 THE COURT: Well, he didn't ask you what you 
22 looked for. He asked if ‘here are better ones 
23 somewhere, 
24 | MR. BUTZEL: I want to establish the standcarcs 
9 25 first, your Honor, and then we can desizaate the + 
4 | 
os : r E ra 
oe . b 
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BY MR. BUTZEL: | 


~ 


Q Wo2t other sices, in voor judgment, that have heen 


nN 


3 || considered would be better thai the New London Disposal Site? 


4 A OZ =he ones that av? prese.-ly uader discussion? 

5 || I'm not sure -- ’ 

6 aiid COURT: vor tacse Coac were considered, 

7 Now you've been all through tais stuff that 

8 the Navy has had berore it, rignt? 

.9 THE WITNESS: Yes, sir, 

10 THE COURT: All right. Now, they made a bum 

YW guess, did they, when they picked this site? 

12 THE WiTNESS: I would say.that the site is 

13 poorly selected, 

14 , iE COURT: There are better ones, then? ! 

15 THE WITNESS: I would say there are better ones | 

16 fHE COURT: That they had before them when | 

17 they were considering the problem? | 
18 THE WITNESS: That we z2ll had befor2 us | 

19 probably, everybody had before us, | 

20 THE COURT: That's what he's askinz, where 

21 are they and what are they, 

22 BY MR. BUGZEL 

23 0) Couid you explain waich ones they are? 

24 a There are two sites off of Fisher's Island that are : 


being considered right now, either one of which would probably 


UA 


® 


os 


Slichtly south and east of Fisher's Island, 
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serve more nearly a containment site. “ne is there's a 325 
foot hole -- 
Q Could you stark that, “Mr, Bohlen, with an Fel and 
I'll try to - ~w the Judge. 

(ME COURT: I tifiak you'd better mark it 2-1, 
so that we will know that it is Bohlen who is re- 
sponsible for thac choice, 

(Whereupon, the witness indicated.) 

MR. BUTZEL: Okay. Why don't we indicate to 
your Honor, 

THE COURT: Two sites, Bel. That's what would 
you say, south of Fisher's Island? 


THE WITNESS: South and east of Fisosx's Is iand 


|. And the other is -- 
“THE COURT: B-2, 

THE WITNESS: -- a site that is slightly to 
the east of that. It is about 188 feet in depth 
shown here, 

TuE COURT: East: of l, 

This is about 188 feet in depth, And what was 
the first one, how deep was that hole? 

THE WITNESS: 325. 

THE COURT: aA 325 foot d2pth, 


What have we got down there in the bottom, a 


U3 
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e 
regular crater? 
THE WITNESS: Yes, sir. 
THE COURT: A chasm or what? 
THE WITNESS: It’s a hole. It's a denressioa 
yes, Probably a relic kettle pond. 
TEE COURT: Is it ali charted sut? 
THE WITNESS: Yes, six. 
THE COURT: Right on the Geodetic Survey? 
THE WITNESS: Yes, sir. 
THF COURT: Well, that's the way you picked 
them out, because you have the numbers on the chart? 
THE WITNESS: I beg your pardon? 
THE COURT: I mean you are assuming that the 
mumbers on the chart are accurate for depth, righc? 
THE WITNESS: For depth, yes sir, I am. 
THE COURT: And that's the way you picked out 
these holes? 
THE WITAESS: Yes, sir. : 
: MR, /UTZEL: I should say they are discussed -- 
THE COURT: Just a minut2, I'm talking <a 
the professor. 
MR. SUTZEL: I'm sorry. 
BY Dae. COUAES 
G fou cidatt z0 out there and measure these holes? 
A We have on one site about, I'd have to guess now, 


about four years of data. 
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ee 


Q How did you happea to sta.t getting data at these 
) 2 || sites? 
, | 
gd 3 | A Well, one of the sites is just fortuitous because 
4 | it teas one of the stations that was established as part of a 


| 
| 


5 | Navy program that we had participated ta, mapping the oceazna- 


6 | ogrithy of Block Islaad Sound.: 4 
7 r g Wihnich one is that? | | 
8 | A That's the 188 foot hole. 
9 | Q  Thac's the B-2? 
_ 10 A B-2, yes sir, | 
VY Now, the counselor was asking what the criteria I 


12 || would use for selecting sites with. 

13 Q Yes. é 

a) 14 A One of the first criterias to reduce the possibility 
15 || of wind-induced motion would be to increase the depth of the 
16 || site, These two sites satisfy that requirement, 

Q hell, now criteria A: Reduce effective wind; right? 


A Yes, sir. ‘ 


Tat's the same thing as saying get it as deen as 
‘ i 2 e 23 = 


| 
21 A Get it as deep as we can. 


22 Q That's really one criterion then? 
a 
23 || \ T 's true, 
24 Hk, BLIZEL: That is a criteria, I gatuer, 
: 25 wnich helps define a containment site, is that right 
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THE WITNESS: s one of the criteria, 


As Lieutenaat Way 


at's one, 


to go for is tnat to 


ossible the probability of signiricant 


8 || environmeatal impact in the near shore areas is to remove 


the sites from those near shore areas distance; get as far 


away from the near shore areas as we can. 


Q 


12 A The coabination of those two criteria -- 


rizht. 


13 Q How close do you think we ought to get to Spain? 
i4 A If you're asking me to get far off shore, off the 


15 || edge of the Continental Shelf, then we get into other environ- 
16 || meatal considerations that would probably take most of our 


17 || morning to discuss. 


= 


18 Q And who would we have complaining to us then? 
ee A .Probasly/aa Lafiaicy of -- we nave an Laternssicnal 


20 |} ocean duszing agreement. Wa have international aac. pollution 


21 || azreements. ‘Ye probably wold have an infinity of soveramenat 


Q Thea part of the problen of cistance tren has to 


take Lato eccosunt the existesce of other interests? 


A That's correct. 
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| 
| Q That would opsose mutilization of areas that Zr “aan 
| A That's correct. I'm sure there are people here 
| £-24 the Corss that can give you 4 very goed backs=cu7t4 oa 
| che 2u7ber cl inz2 teats Case 45? involved in the s2i2ctioa % 
Zyrcner off-shnor2 sites. 
Q Well, I want to tell zou that I'm not going to get 
into it. 
A Yes, sir. 
Q But I am interested in when you say distance 
taat sense I was being a little fFaceticus when I said how far 
out into the ocean, 
Now, what are you talking about, being aware of 
these other interests that would step up and want to be heard? 
A All right. 
Q About how far are you talking about? 
MR. BUTZEL: How far is the Continental Shelf 
is basically the question. 
THE COURT: No, I dida't say the Continental 
Shelf. that w23 injecc23. 
| Q (By the Court) Is that what you meant? 
| 4 No, sir, I think there are ether consideritions. 
How far off would I like to put the gnoils if I had 
preference - is that the a.cition? 
| Q Well, I don't krow, 1 have to assume when you say 
| that zuat your preference is Co avoid raful environneatal 
| 14 
ry i ; 
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“ A Yes. Particularly in the rich near-snore areas, 

5 |) that's corre:*, Because I believe chat damage to those az2as 
6 || will have a ~uch larzer areal effect. 

7 Q Ds I undscstand Sy shaz chat you aean <snact you 


wouldn't insist on ¢>\1g far out to sea; you might be willing 


10 


9 || to go up the coasc ir that isa't a rich coastal area? 
A One of the hazards -- in theory that could be cor- 


11 |] rect. One of the hazards in the Long Island Sound area is 
12 || that up the coast, if you mean anything Like to the west, 


13 || gets us into another infinity problem. - 


14 Q So. there are too aany rich arzis, is that correct? 
15 A That's correct, | 

16 Q So you are talking about goinz out? 

V7 A What we are talking about is going out. 


18 Q And how far? 


a A Ti. two sites that we have here are the closest in- 
° >. 


20 || shore sites that look immediately better than the Fisher's 


21 || Island site, 


22 Another site that has been con-idered, and I would 
3 
23 | say gn the ‘tasis of what little infors2tioa ve have available 
i s a e-2 
24 liso it, sose current measuresents, is che scid, © selieve it 
25 | 


— 
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' | THE COURT: Well, you've given us B-1, 3-2 | 
q 2 and then 3. 
| MR. DUTZEL: ais was marked on Exnis‘: 1, | 
4 | your Honor. 
. || 
9 |! THE COURT 34 is the Acid 5ite. 
|| 
6 || MR. BUTZEL: Yes. That was A, 
\| 
7 | Aad tais 2s Txaisics 1 cat we have Sera 
g | referring to, just for the record. 
9 | Q (By the Court) All rigat. Now, for ecolozical 
10 || 5uxposes, then, or env ronmental protection purposes, those 


are better sites than the cne the Navy is now using? 


A That's correct. 
3 ® 13 Q In your opinion. : 
. 4 A; Yes sir, in my opinion. 
15 Q Are there any factors that justify what you regard 


16 || as poor judgment by the Navy? 

7 A Any environmental factors? 

18 Q Well, first any eavironmental factors. I would 
19 || assume that your aasver is no, that you've got better sites 


> 


20 || and from that standpoint? 


21 A I think there will be an endless controve=3/7 abcut 
22 \|-;serher or not the disposal of dredge spoils in coastal watezs 


23 |) ert1L create significant evvironzental impacts. 
4 . , -~-* ‘ , 
* i Q Waecaer ic will co any Si-=: 


: 5 ; mae : 4: nite he adie’ 
A Whether it will do any hair. I think that's right 


149 


230 
1 || now partly the case because we simply don’t have enough intoz- 
2 ation, We haven't been at the study of these effects long 
3 j}) enozth. 
4} As a rezult, I have to vise che oroslea f=53 a 
S|] statistical standpoint and say that there is the prosability 
6 || of significaat eavironmental impact and weigh che probasiiity, 


what that significant environaental impact might mean ia ters 
of the marine resource, 

If I believe that there is a probability of signif: 
cant environmeatal impact, then I want to as =ar as possible 
take stens to reduce that probability, And in this case, fron 
the tr2asport standpoint, that means to recuce the probability 


of sediment movement; to increase -- 


Q That's what you mean by transport? 


criteria can be applied - that's how we arrived at these sites|- 
deeser and further out, 
Q And both of those are to diminish the effect of 
wiad 22 sediae3t eidet iat 
A Tha-'s correzt. There are significant tidal currence 
in -*%3 area, The tidal curreats in both those areas prosacty 
wre not all that different. The tidal currents serve pri- 


“45 A Tuat's correct. And to do that I believe two 


24. Once the material is suspended, then they 0.2 


ct 


25 under the influence of the tidal curreats and the various 


a 


Ww 


} || estuarine currents that are produced by river discharges. But 


@ 9 || the whole complex -- 


la a 
<a a a | aa - ~- ~ 3 Vo 3% ~ 

3 Q 2% cse3 Sa@ WLAS S%ec scora aave tO Gde ac 2h GY I 
4 - -4 tat os & ‘a . “pal _c a “ 9 

Al OA Siccee. Sover ae odie 9" SRS y# tna conestvaness Cl ES s3e9ee act 


A To predict the movement of spoils, to predict the 
7 || movement o= sedimeat it is not simply sufficient in a c7astal 


g || area to measure the mean velocity of flew over the spoil. 


2] 


Rather, you have to be able to characterize not 
10 |} only the mean velocity, but the turbulent structure of the 
1) || flow. The turbulent structure of the flcw, the more turbuleat 
12 || the flew is the more Likely the strean is to erode and susp2n* 
& 43 || the matertals, The turbulent structure of the flow is 


14 || governed largely by the surface waves. So that you can get 


15 || a day -- 
16 Q The flow is -- | - 
i. 


7 A In and out. It is there all the tine, back and fort 


- 


s 


18 Q And direction of dispersal? 
19 A ‘That's eisnt. 


0 Qxsy. But the direction of the flow from the 
21 | eurreatg here is of no contralliag sigaificance of weiznt, 


in your opinicn? 


ee 


ar 23 t22 2zosion of the satezials go, «As far 


4f£e of tae traasported materials, where they are 


g & 
~) 
= 
be 
vw 
ct 
. 
” 
| 
a) 
er 
O. 
t 
4 


|! going to move -- 


fone. wes wae SS eK _— J 


as to direction, yes. 


in the Navy's reports thesselves 


8 || which tends to indicate that there is spoil movement occurring’ 

9 | or likely to cccur at che New London Site? } 
| 

10 A I believe there is. I think Lieutenant Way read 

HN that one p2ragraph this morning. I believe it's also in the 

2 | Environzment21 Impact Statement. 


Q We have had some discussion Here yesterday with 


14 Lieutenant Way on a meeting that was held on July i%tn, I 


15 || believe it was, at which Lieutenant Way drew the conclusion 
16 || that the Scientific Advisory Committee, or as it's sometimes 
4 , called the Subcommittee, had recommended the New London Site, 
| 
18 | Were you at that meeting? 
Wy A Ye3, Iwf3 at that meeciag. 
20 | Q Could you indicate fcr ms how you were asxed to be 
2) | at that cecting, »y whom the ©. invitation was extended? 
22 j A aig invited by the Army Corps to be at that meeting. 
23 | Q mi duving the course of that meeting do you retrial 
24 | the Sciencific Advisory Committee hivirg reconnended tus {ery 
25 | London site? 
! \g2 
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| 

1 A I don't recall that that happened at that meeting. | 

2 Q Do you recall or know that it happened at any meet- 
@ 

3 i ing of the Scientific Advisory Comitte:? 

4 | A I really couldn't say, I dsa't -- 

5 | Q But it vas aot at thas zeetinz? 

6 | A It was not at ‘hat me- .ing. 

7 Q Now, there is 2 monicsring program that has beea 

g || developed in connection with the spoil disposal in the New | 


9 || London Dumping Site, Given the testinony that -- 

10 Well, are you familia> generally with the monitoring} 
1) || program that has been developed? 

12 A Yes, 

13 Q Given the testimony that you've already given, in 

14 || your judgmeac would that conitoring program be alequate to 

15 || protect against the risks that you've been describ'ng? 

16 A If the risk that I've been describing can be 

17 || characterized as lorz term subtle effects, I don’t believe 

1g || that the monitoring program will be able to detail those, 


| ox to orotect against those sort cf subtle impacts. 


Q The monitoring progran, among other things, is de- 


A That's correct, yes. 


sictned to measur? movement, is that correct, of sediments? 
Q Now, L£ that would thea offer no protestioa azainst | 
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23 
o4 || movement if it were -- there ii a tine pse 3 there} 
® | 


not, involved here? 
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AS 
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in addition to the difficulty of being able to pre- 


ict the movement of the sediment, there is a time lapse 


ome a's 
7 ee 
‘ 

sA.14- 


q ° = a Be _~ > 2 ee T 

involved; t22%'s correct. 2 69 ase 3e- 
-< > = oe a 29. Ae - aw - 
41% =o73 catastroohicalizy, Sral faeT2 


THE COURT: Well, the monitoria 
not a protective activity, is eet: 35 
fect the dispersal or the movement of 

THE WITNESS: It's protective in 
it's supsoesed to indicate -- 

THE COURT; Keep you informed as 


hazo2nainz? 


2S 
a sf 2 


doesn't af- 


the sediment 


? 


the sense that 


to what's 


THE WITNESS: That's correct, yes. 


THE COURT: Yes. 


But it doesn't prevent anything from happening 


THE WITNESS: No, that's quite right. 


THE COURT: Or affect the speed or direction 


of what's happening? 
on <- “AUIT?Iea “’ ~ t 4 
TES SVIINESS: No, that's also correct. 
THE COURT: Just asuring. 


ms 
THE COURT: Okay 
ite! sR oOT rs a 

mR. BUIZEL: Yons Sonor, tcat co 


examination of Dr. Bohlea aad he is available for 


Cross-FExaninatioa. 


ee he oom 


After you are done I woncez if we might at 


that poiat stipulate that the affidavit can go in, 


: 
4 2. (Cees can stisziac2 thas it ca2 39 aa 
5 | in suport of what ne is sayisg. 
MR, BUTZEL: Fine. 
It is a part of the Court papers, your Honor, 
the affidavit that Dr, Bohlen drafted, It paraliels|-- 


9 THE COURT: His curriculum vitae? 


10 MR. COEN: Well, it has conclusions, too, 


11 similar to what he said here. 
12 MR, BUTZEL: Yes. It would jus- provite aa 


& 13 early record of what he said, in effect. 


14 THE COURT: Sure. May be sarxed, 
15 Do you want to have a special number? 


16 MR. CONN: This is already a part of the affi- 
17 davit. 

18 THE COURT: All right. Let's receive it as 

19 | an exhibit. Exhibit 13. 

20 |! (Plaiacif£ Exhibi«c 13: Affidavit of W. Fran’ 
a Soalen d:ted 8/25/74, saarked full exhibit.) 

THE COURT: You are going to eros3-eanine 


this witrzess, are you: | 


m, Colt: I would like to ask just a couple 


* 10 


im 


15 


16 


17 


18 


19 


20 


21 


22 


23 


25 


THE COURT: Sure. 
MR, BUTZZL: Before we start, your Monor, 


Dr. Zonlen has oravided me a cosy of 


vitae, whicn facludes “i3 >: 


TSE COURT: To Exnibie 13, yes. Clip it on. 
WAY Stsontk Stamnes FSG, 


THE COURT: You ray exanine, 
CROSS-EX MDT ICN 
BY MR. COEN: 
Q I noticed when you were talking that you've worked 
with the Corps of Engineers and the Navy over many yedrs, is 


that right? 


Q Several years? 


A Yes. 


Q Yes. So you are involved with them on this sroject 
ard with other projects? - 
A Well, the,Army Corns project is in New Haven, 


A That's correct. And the Navy's relationship has 


nover really been formalized. 


~~ . * *. 2 . . ' . 

Q ast you axe involved in the matitoriag, yo. ve b2ea 
wa Ga to 23S$ist 

4 Yes, we're working in Che river with SAA, NOAA'S 


Ge@LDS ~14408 “Ves a ee ee OS 


— 


a NOAA project. ° 


2 Q Well, are you working on the actual -- assuming that 
3 || cais goes forvard as nricosed, vill ysu 4e involve? in roni- 
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7 || caver of the avy and it goes forwari as proposed, 


g A Yes, It's zoing forward presently. 
9 Q It's going forvard. Are you involved in that? 
10 A Yes. Our monitoring »rogram is going on rignc now. 


11 || Dr. Reed can tell you about that. i 
12 THE COURT: Within the confines of the river? 


@ 13 THE WITNESS: Within the-confines of the rivex. 
% 


0) 


14 Our problem is to defiae the characteristics 
15 of the river before the dredging and how that 
16 dredging affects the characteristics of the river. 


7 Q (By Mr. Cohn) All right. Now, you've worked in 


18 || Ncw Haven, you said, for the Corps of Eagineess? 

19 A Yes, 2 hav?. Yes, 

20 || Q Did tis provide you with eay iadication of infor- 

21 stion on long term ‘ita? 

22 A Well, the “ow Haven project is now aovroxinately 

23 » yearz old, = irst ~ wis a uteedunp -- I'm sorzy -- | 

| | &§ 

» 24 |i ore-dusp year we were stu tying the co site, The second | 
| 25 ||year was the dumping operation. And we're into the post-dump 


51 | 
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lll year, So it's bare’y two and a half years old. 
2 If you're looking for the largest bloc of data on 
3 || dretzinz, dredge scoils disposal, you lsok ta Siila’s work. 
4 | Q Bint Lewas dice:tLaz ysus astenticna to New Haven. 
| 
; . A Yes. 
6 Q Have you got any data available ar all yet from 
7 tcat site? 
8 | A The length of the term is one year -- less than 
9 | Gane year after the dumping has been completed. This is 
10 || April of this year. 
nN Q Are you telling us that you can't make a determina-~ 
12 |} tion or you only have a short torn? 
13 | A We only have short term data available. 
14 | Q What is your short term data? 
15 A In what sense, in the sense of transport? 
16 Q Yes, 
7 A That there is some movemant in the vicinity of the 
. 18 || sites; that historically the site has deen affected by storcis 
9 ll ca a fairly heintad duceved: 
20 Q Wh-t would you say about its containment? Is there 
21 || r>Lative containment at the New Havea Site from your research? 
22 || Short term, of course, 
; 23 || A Tnere is evidence of movesent. Is it a contalnmenc 


é : ’ t - , word. ‘J st lan ny — 
24 ons in the strictest sense of the word: clo, 1t°s not 2 con- 


25 tainment site, There's evidence of movement. 


\53 
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| 
i Q What apout relacive coatainnear? 
2 A Relative to closer in shore in shallower water, 
‘@ 3 there is containment thers, But a bettar cantainzent sit: 


a 


|| would be probably further off shore, bi3issical studies indi- 


2 e254. 

6 Q You've taked about these etnrer sites that are 

gl S:crtes eff shore. Save you taken ints 2csouat the costs os 
8 || goiag farther froa shore and how -- 

9 A I'm aot sure that I should tix2 inco accouac in 


10 || my considerations of the environzental effects -- 
oo: | THE COURT: I'll sustain the objection, 
12 MR. BUTZEL: I'11 make it. 
ak Q Were you actually at the New London Site? Have you 
14 || beea there to the site where the proposed dunp is going to 
15 || take place? 
16 THE COURT: He said he worked at that B-2, 


17 that 188 foot area, 


18 MR, COHN: I'm talking, your Henor, about the 
; 19 proposed site, the actual site in cuestion in the 


hearinz; not his preferred site. 


20 
* THE COURT: The one that i3 now being used? 


a 25 A At the particular gite? 
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10 
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12 


13 


15 
16 
a 7 
18 
19 
20 
21 
22 
23 


24 | 


T°) 


three and a half -- 
certainly ia the fall or late winter of 1773 
site, is that correcr? 


you had done nothing at t 


We'-re been working since 1971 in those sites. 


dump site? 


That's one of eleven? 


THE WITNESS: We have an eleven station network| 
that covers Eastern Long Island Sound. 
stations is lecated on the northwest c 
northeast corner of the dump site. 


Had you reached any conclusious at 


character of the mcvesent 


the movement, 


® 


Le] 


wn 


o~ 


| Q (3y Mr. Cohn) Now, did you attead the hearing or | 
} 
| 


Q What Iwas as«xinz, though, ¥as you had reached 
eo? > a 


these conclusions in the fall of 197) -- or December of 197 


Ud 


estiss, siz . dan*® 3021 S32 


| hassle with you, but you knew of Canes things in the fall, 


orally at least; they could have bee: expressed in the fall 
of 1973? 

A Yes. Yes, probably. 

Q And you have made a study - you say it is in press 
nw - at that particuiar site, is ta: it? 

A The study that's in press right now, covers Eastera 
Lonz Island Sound, It isn't specifiz2lly directed to that 
site. 

THE COURT: But that's part of it? 

THE WITNESS: But there's one station in there, 
if you lookea at how that station varied over the 
year you would see it, yes. 


som? hearings that 4:ere held by the Corps of 


A We attended on? in August, + public heaziazs one 
| 
| in August of last year, iugust someczing, last year. 
| Q Did you make availasie to se public your findings 


| 


|23 to dispersal, the proolens of dis-2rsal, and so fortné 


, 


A I didn't speak at that heiarinz. But the statenents 
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site, vis-a-vis the dump site? 


A 


Q 


O; 


That's 


of p+ -ole 


snoke to the <i3p27 


eain's LE you'll review tus 


v 
fe 
a 


undantly clear 


ou dian't soecifzically Sxtaz vo your fadiags? 
je had a studeat that presente transport 
35 i heavy wecal charactesi3c.23 2s c48.Ate4 
3. Tnat was Carlton Ur-art and trat statenent Ls 


I did not. 


right. 


The Thanes River? 


A Very litple effect. 


» 


And you yoursel= did not do 


Were you asked by the Corps 


What effect does the river have on that, 


30? 


of Engineers to make a 


their dump 


Q Isn't ic true that the river has been duaping vari- 
r e diments £ eat “4 t - ? 
ous se cS cs in a area, oo; 

4 Werder certain very special conditions, fairly rare, 
the di irre fro2 t22 Thares River 1 WFttetenr to carry 

P ‘ ; 

Fe a Liss it a3NE2 S s&s bAaRG 6 in i f 
cransport or mat rials in the vicinit si the suth cf the 


. 


‘ 
Thanes River is into the mouth of the Thames River <=rom | 
Fisher's Island Sound, The Thames River is a very poor 
| 


source of ~2tarials 


P Q Do you reilly Save any hird data on dis-cersal, on 
5 | lonz-tera dispersal over sine, as vou've talked aswt? 
4 | A Were? 
| 
8 || A Sure, 
9 Q Scileacists Kaow about long-terna dispersal over tize? i 
10 MR. SUTZEL: Could you clarify, Mr. Cohn, i 
7 whether you are indicating about whether things 
12 | di3sperse over a long tine or whether the long- | 
13 term impacts of dispersal. : ! 
28 14 THE COURT: Cverruled, He's talking to an " 
15 expert. 
16 A I'm not sure that the question is clear, 
17 | Q Well, let me rephrase it for you, 
18 You know or you've testified from your knowledge 
19 that this material gill sit for a year or two basically as 
9 || 2 block, I thin Rid say in Paragraph 9 of your arridavit. 
21 it goes down Like a brick, something to that effec<; hard 
99 || a3 a rock, something like that? 
93 | I'il set e exact Lanzuaze in tha affidavit, 
th 4 “ at ¢ ie" ete ( Caac 
73 25 | that's basically correct. 


—— 


er ee OS eae 


I would say the materials in the lower river are 
fairly cohesive and that we would expect the materials to 


st2y coheren=, that ereizged zcoon cf material *> zenain 


relatively conereat for sone period of tine. ow, how Longs --} 


Q Your danzir. iz t understand correc iL 4g that it 
7 5 


will be a slow gradual process over a number of years? 


A That's correct. 
Q Has any study been done that you know of on the 


slow gradual process over 4 number ci years? 

A Okay. Tne Longest bloc of data that I'm familiar 
with -- there are probably longer blocs of data availab‘< 
over the New York Bight off New York Harbor, but the Lonzest 
bloc of data that I'am familiar with is in Saila's work in 
Narragansett Bay, and that's something on the order of six 
to eight years of data. These data have sh wn a general 
gradual recolonization of the spoil and some winnowing of 
the surface materials, Materials being dispersed in a fairly 
large area around the -- 

Q Did the benthic life and various creatures take on 
these characteristics trait you ve talked about; the claus 
take ia and inzast =7e materials, and so forth? 

: There is at the nresent tice unsubLlished data - 
frau my undevsciatins {e's to be pubdlis:¢d in Sersten-2z of 
this year - by tne Fnvironneatal Protection agency Laboratory 


at Narragansett, Rhode Isiand, indicating that there is some 


————— ean 


rr 


o 


a 


wn 


= 


12 


13 


14 


15 


16 


17 


18 


19 


20 


21 


22 


23 


effect to de observed at the tissue level, particularly ina 


the kidneys cf clams in the vicinity of the Brenton Reef 


spoils grouci. 


The apearent blackenin’, 


wk “FO 


sy are black, under the alcroscope, is thought to aave 5 


z= 
nydrocarboa uptade or by ofly uptakes by the clz 
As I said before, the problzn with tue lonj-tera 
impacts o= dred 
enough d-ta on long terms because the 
going on long enough, But these are the only data that I’ 
aware of on possible long-term deleterious effect dua to 


this disposal. 


Q and the; certaialy were not availadle in Decen 
of 1973, is that correct? 
A They were not available, to ay knowledge. 


THE COURT: Are you going to be auch longer 


here? 
MR. £O%N: One minute. 
7 » 
Q Have you seen this? This i: Fxhibit 13, for the 


aA I don't believe 509. 


identi-+7 


2435 


eo. 


~ 


a 


7° 


Q And this was a meeting held on what date? 


A duly 13th, 1973. 


Q Ast can v2 e2:4 “his Last sentence Tera, the 2itst 
so 7 

A Nm.s Subeowittee recoznized the ‘ew Lendan spoil- 
inz site as tne :est site to use at the present time; it saw 


no need to transsort spoils to anotzer site further to coe 
east. 


THE COURT: You were at that meeting? 


TIE WITNESS: Iwas at that meecing, that's 
- correct. 
Q (2y Mr. Cohn) and this is a misstatenent then, 
in your opinion? At least you didn't gather that? 
A I would hesitate to say that it was a misstatenent. 


I'm trying to be fair to all concerned. 

I should say that there was no discussion at the 
meeting on the part of the Subcommittee as to the use or 
tre selection, ratnuer, of the New London Site. 


» 


+ + 2. : c z ¥ 
Orn the t4sis of comments Sat may have been sre- 


| 
| 
! 

gented to the assem»lei group, tia Subcommittee may have 
i | 
i 
concluded thit che New London Site was the bes site. “+ | 
| 
at the meeting caere ¢ ctaialy was 10 discussica as to 
| 
| 
ri er or 1D. 
Q That sarticular meeting <nere wasn't? | 
| \ There certainly was mo discussion. | 
| 

1b4 
\ »’ 


10 


1B 


12 


13 


2 4 


15 
16 
7 


18 


Q But that conment coul 


d have been made at the meeting 


A That comment could have been made at the meeting. 


Oo 
of Ww ye , = ae 
Stan. L save. Las You are 
~ > > ‘ » Teed 7 - .- ~ = 
fous Tegslastoss of cae © 


| 


a I'm not familiar with regulations. I'm faniliar 
with the intent as far as possible to do that, to use existing 


Q Would any of your sit 


three sites, fall into that cat 
A I doen't 


s@lieve go. 


Ct 


acid ground", which is Site 4, 
as far ag I know it's never bee 
posal site. 

Whether it's been use 


gite is not entirely clear to & 


That’ 


es that you've listed, the 
egory? 


ee eh 
z. a 


3 ~ A wnkimy 


quote 
is somewhat obscure, But 


n used as a dredge spoil dis- 


o 


d as an industrial disposal 


a 
al 


e abi. 


used az Sark os 


any 


VW 


12 


17 


18 


19 


20 


25 


- from the surface to depth, Surface sedizents are 
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BY THE COURT: 


Q Now, the study that you are engaced in for the 
eay Corps of Eagiaeers cancetas Svacze ap 21 obtaised. in 
Tadsez sf S sandals Csac hays, satoms, siclesd 1a, sizes 


3, sir, The New Haven orojecc, that's correct, 
Q Do I understand ee 32011 wnich is being 
dumped from the dredging in the Thames is not only restoring 
the channel to its former depth, but is enlar 

wider and dee:er? 


A That's correct, Deeser. 


Q Deepar. 


Q Well, now when you 20 ceeser does the character of 
the spoil vary from the spoil that constitutes a clearing 
out of accumulations over the years? 


A Yes, it does, There's a general gradation in 


more polluted, 


? . ‘ 
it desends eatirely on the character of tre seii- 


nercolate {nto the sediments. It also den2nds on the chen- 


{sal -- 
( +4 r } ’ “. @ . ~ a? co ed 
) Well, 2 pollutant chausacteris 1 ¢ 
° ‘ 1 » f 3 an s 1s : o aes ate eee oe pres Fo 
iaterchancveably without takinz ints account tne Ccnaracrer or 


1 | A That's true, Lf I undezstand you, I think thac's 
2 | true, yes. 
@ | 
3 | gc All rign=. ut I guess this is aot past =. yous 
1| 
4 | study? 
{ 
5 A Not mine, Tnere Ls someone working oa soilution 
: eas 3 
x, 6 || characteristics. 
4 
: | 
> i! tle 1 ws ae a oh 
‘. 7 | Q Well, we may get Co txrat. | 
i 1 
i 8 } A One of our group is working on the uptake by shell- 
4 


fish in the Thazes River. 


ol THE COURT: All right, Professor. That's it? 


5 N MR, COHN: Your Honor, you asked me at the 
} 
5 12 || conclusion -- that's it for the doctor. 


13 THE COURT: What's that? 
' & 14 MR, COHN: I don't mean to detain the ccctor, 


15 | but -- 


16 THE COURT: Then if we're not going to detain 


17 him let's take a recess and let him go. 
g 


19 THE COURT: ALL rizsht, that's it. That's the 


» 


18 | MR, COHN: I would say so. 
| 
| order of the Court. 


(Witness excused, ) 


| 
22 | MR, COHN: You asked me yesterday to file a 
short two-o227e neno on what Iwas talking about at 


24 || cna end of che cay about cusulative efltcets 


‘ 


1! 
es 
\ Ac ’ ’ *y 
20 has been prepared, I would like to offer it up. 


259 


1 I will give them a copy. 

2 THE COURT: All right. Mark it filed. 
3 I (Store recezs.) 

4 


ae OK OK OK 
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exanined, and testified as 25 


THE CLERK: 


THE WITNZS3. 


initial u, A-n-d-r-e-1-L-u-n-a-s. 


THE CLERK: 


setts. 


THE COURT: 


THE WITNESS: 


BY THE COURT: 


Q 


A 


3 —_ 


Will vou state your nane for the 


Vyto L, Aadreliunas; V-y-t-o, 


And your address, Mr. Andreliunas? 


9 Snow Drive, Westwood, Massachu- 


A-n-d-r-e-l- -- 


, 


j-u-n-a-s. 


What is your business or occupation? 


I am the Chief of the Operations Division of the 


New England Division of the Corps of Engineers. 


Q 


A 


You know that job? 


I am, sir. 


You know Zhe 50d? 


I hope 39. 


You've been at it Llon3? 


Your job is Chief, right? 


I've been chie. rs since LO72. 


Well, before that cid you have anything to do with 


I've been in the operations business since 1958. 


# ¥ H- 


af, 


wl 
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direction is this Long Island study being carried 


out? 


TEE COURT: Whac in the world is rhac? Is thi 
a federal agency or something? Interstate? 

THE WITNESS: It is under the aegis of the 
federal government, but ic's not -- well, it's 
called 2 Commission. It is not an agency, It is 
not a department of any regular federal executive 
department. 

Q (By Mr. Butzel) It's a project that haz Seen funded | 
by the federal government, is it not, Mr, Andreliunas, fer the 
express purpose of studying Long Island Sound as a whole? 

A Yes. t believe it is a ccoperative study in that lI | 
think some of the funding is derived from the states partici- 


pating, as well. 


~ 


MR. BUIZEL: Thank you. That's all the ques- 
F 4 . 
tions I havea. 
CROSS-EXAMLIATION 
BY MR. COHN: 
Q Could you tell us, Mr. Andreilunas, how this craft, 
Exhibit 17, came to be written: 
A Yes, As I explained, the purpose ts to report on 


the status cf activities rezarding several things that were 


(12 


- 


287 


1 | going on at the tine and I had been asked by people in our | 
Bila | 
| Planning Division, and particularly people who were working 

} 


4 | with dunsinz in the Sound, since that ‘afornation weutd iasact 
5 oa their studcz. 
6 II Q What vas the corelation becveean this particular 

, 7 || document, tais drazt, and tre decisional process aade on the 

’ g || selection of the site at this New London Site? Was this used? 
9 | A This simply recounted some of the discussions Chat 


10 || had gone on and the decisions that had been reacted. 


11 Q Was this used, this particular document used in the 


12 || dacisfon-mating process? 


| 
&@ 13 A No. It merely recounted what had gone on leading 
i ae 14 


aa 
was that the New London Site would be the primary dumping site 
Q Can you identify this document, just tell us what 


15 


up to our decision to notizy the Navy that our best judgucnt 
16 


17 || it is? 
18 A Yes, six... Tais document is a letter transaitcing 
19 |] ts che Chict of Eaginzers the Navy assliicatisa fcr a permit 
90 || to do work tn tne Thames River and dispose in Long Island 
21 |} Sound; aad it carrias our recommendations to the Chief of 

| ; 


4 
i 
O 


heehee t 
4 


22 Enjineers for actin. on the permit. 
| : What ig that. What exhidlt are 
| 
| 


l 
nN 
wn 


MR. COHN: We are going to make it an exhibit 


2 


ay 


ane 


that your 


boss, Colonel Mason, was using in recommending that 


i 
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1 right now, if your Honor please. 
2 I believe that's 3, is it not? 
3 THE CLERK: 3. 
4 (Defendants' Exhibit B: Letter dated March es 
5 1974 from Mason to Subcommittee, carked full exhibit 
é THE COURT: While that is being marked Exhibit 
7 B: 
8 Q (By the Court) You said this draft here, Exhibit 
9 || 17, recounted what had been going on? 
10 A That's correct, your Honor. 
1 Q And led up to your decision to advise the Navy? 
12 A We had already advised the Navy at this time that 
13 || the New Loncen Site, as far as the Corps of Engineers was 
14 || concerned, should be the primary site -- 
15 Q Should be? 
16 A -- described in their Impact Statement. 
17 BY MR. COHN: 
18 | 9 Thig is from Joan Masca, your superior, to his 
19 | superiors in Washington, is that right? 
20 | A That's correct, 
| Q This was on the Navy's application to dredge the 
22 } Thames River? 
23 | A That is correct, 
i 
4 | Q And this sets forth the actual decisional process 
25 | 
| 
| 


Toil a xenfiallwd 


Sane we B® ow nh tt et alae ie th i A tte. att ail ee te om ant Nt A ll me nee er a a th 
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] this particular spot be chosea? 

2 \ 4nat the peruait be issued, yes sir, 
3 Could you read to us “ron vase 15, starcCinzg at che 
4 bottoa, and go over to iaclide tre seatence on the next paze? 


} 

| 

| 

5 A "It should be noted most emphatically rhat the | 
~ lad . lad 

6 Impact Statement refers to tne Scientific Advisory eile 

7 || as having made the recommendation to use the New Londoa Dunping 


8 || Ground. We had previously advised Navy officials that the 


9 || Tecommendation was that of the Division Engineer, The Scien- 
10 |} tific Advisory Subcommittee is a strictly infornal Broup of 


1 representatives of NOAA, SPA, U.S. Fish and Wildlife Service, 


a 


2 Cee ee New Enzland Division << 
3 + 


13 || Q Corps of Engineers, right? 


15 " . . « and various state eavironmental agencies, 


16 || whose function is to advise the Division Engineer on scien- 


7 || tific matters involved in ocean dumping. The decision on 


18 | f2sienating aa ocean disposai site reflects che total public 
9 || interest and not only sclentizic aspects thereof, ‘the Lfapact 
20 || Statement aressly micrerrssents the function of thac informal 
21 |] committee." 
wa! Do you want ne to cortia:,? 
23 || Q On Page 18 -- 

ey 
24 |i. THE COURT: Wait a minut a, 
25 What was bein conveyed by that statement? 


i ~~ ~~ ow Ne Fe 
J — “” PGIENYVYMEeLLY SMO Fst &ssdhwo i ee 


| ie om pon woah baitiltin Sachs Crtatahctticinailnte tee 6 ncteattn sine dodanie seutnd ant haetrngttnm 4 eterno a eee oe ee 
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1 THE WITNESS: What “as being conveyed by this; 
2 Statement was that the {zpact Statement $37s tha: 
| 
3 tnz decision co use the New Lendon Dumping Site was iF 
4 maje by the Sefencific Advisory Subcommi-tee, What 


We wanted to make clear Was tha 


gating our responsibility for d 


7 sites to any outside subcoumitte 


e; Chat, in fact, 


8 it was our Tesponsibilifty to do so and that We had, 
9 THE Co: 


vIKT; They were just some busybodies who 


Stuck their nose into it? 


| 


1 THE WITNESS: We asked their advice on what we 


decided to do, 


THE COURT: 


And you were not about to let them 


take over and make the decision? 


TRE WITNESS: We were not passing the buck to 


them, your Honor, 


THE COURT: All right. 


18 Q * (By Mr. Coha) ow, Can you read to us on Pase 18 -- 


anes CCURTS 


You were just reading 


page? 


MR, 


COHN: Page 14, Dared March by 1974, 


22 Q Could you read Paragraph 4 on Paze 1é? 


23 A "The cofclusion is that the public interest would 


24 best be 


ever, if this area were used and was fouad ty» result in adver 


Served by use of the New London Duspinzg Groind. Howe | 
34 


16 


| | 
} | environnental effects or 1f legal or adainistrative action 
@ 2 | mizht seriously delay carrying out the work, it would then be | 
3 in the best public interest for natioral defease purposes 9 | 
4 | dump at an alternative site which oust be deterained on the | 
5 | basis of scieatific survey and coordtsation of political | 
6 | eatities involved.” | 
: 7 | MR. COSN: I have no other questions of if. 
| 8 ! Andreliunas,. 
) 9 ' (Pause) 
10 THE COURT: All this tine, it's a double deduc- 
‘ if tion: We deduct it from the ordinary time of ad- 
| 12 journnent. 
e 13 MR, JOHNSON: Our problem is we hadn't seen 
14 this document before. 
15 MR. COYN: Your Honor, I understand it was 
16 | mace available, but through an oversight it was tot 
7 picked up. So I wouldn't have any objection to 
18 | their reviewing it. 
19 | . THEAOCURT: ALL right, 


90 || REDIRECT TAMINATION 


Q “Mr, Andreliunas, referring to this permit, would 
vou please tell me what dscumeacs were submitted to. tre 


Ciief of Tnzineers aleng with this? 


ae te 1K NE HK 


| I shouldn't say "permit", It's whatever the exhibit 


7" 
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| | 
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| erence EE a a OLE A TT 
2 called as a witness, being first duly sworn, was | 
| examined, aad testified as follows: | 
| | 
4 |, BY THE COUAT;: 
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6 A Richard Eldridge Saith. | 
7 || Q Richard ficsiize Sasa. 
8 | And what is your business or cccupation? 

9 | A I'm an oceanographer witua tre Naval Geeanographic | 


12 || A With the Naval Oceanographic Orifice 
| 


} 
} } Siner? 

n | Q An oceanographer and a naval officer: | 
| 
| 

13 


Q You are a civilian employee of a government agency: | 


16 A Yes, I do.. In Washington, D.C. 


17 


14 | A Yes. | 
15 Q And you have an office sonewhere? 
| Q Washington, D.C. 


¢ het wathte Offte07 
18 Is this a biz office, this Oceanographic Cifice: 


19 A It encloys currently about 1500 people. 


ae 


Q And just where do you stana on tae table of organi- 


22 A Iam in the Ocean Sciences Booirtmeat, sp2cificall 
23 | in tre Physical ysrinhy DI , 
24 || a" . 
|| x \ t Lid j 
25 | “4 Ia Physical Cceinogra hy: Division. | 


7 Te . Ses 
a I AFtar awanw Auman tha ‘tara Aran tlu Aaerasaad 2fmnluw hae ane 


2 etd Aira et lll tt on Ena Met th te ae me 6 tee oes — ale a ate lh Ne ee ee ee ee ee 


Q Did you have anything to do with this matter thac 
ve've been spending tine on here? 

A Yes, 

Q Just what pazc did you have to play in preparing | 
this Impact Stataaent? : 

A in prepariag the Impact Statement, none specifically. 


However, I had a great deal to do with the preparation of 
Appendix J. 
MR, COHN: And XK, as well, sir? 
TEE WITNESS: And K, as I understand it to be 
this December Final Draft, yes. 

Q (By the Court) All risht. So you've been in this 
through the development stage and now you are in it through 
the controversial stage, right? 

A Yes, insofar as Appendix J is concerned. 

DIRECT EXAMINATION 


BY MR, CCHN: 


“a And the study, hich is Annendix J, 
THE COURT: What study now? 
Are you talkinz about this monitoriag prosran 
under the pernit? 


IR, COHN: No, your donor, 


Q And the study trak was dona? 
| 
. There was a atudy done - and I delieve the 


witness would testify to this. 


1771 


Was it in June, in August of 1972? 


ae Tol 


NY 


fLeld work was finished -- oF conmenced in June of | 


| 
iy 
| TUE WITNESS: It commenced in May of 1972 aad 
t & 
3 | 
| 1972 and field work was finished ia May of 1973, ~ 


5 tne best of my knowledge. Analyses were finished 
| i 
. 6 | at so later date. 
| 

i 7 } Q tags this o£ the specific dumping grceual? 
8 A Yes, it was. 
. 

9 Q Where dumping is going on now? 


‘ 10 A Yes. 


:  - Q And the data which you had at the tine available 
12 was made a part of the Environmental Impact Statement, both 


13 J and K? 


14 A Yes, 
15 Q And there was introduced in evidence today further 
16 update of that investigation, or -- 


17 || A I guess that's K, is it not? 


18 MR, BUTZEL: No, that's not X, 
19 THE WITNESS: I'm scrry. 


20 THE COURT: “hat? 


4 { 
B. 7 MR. BUTZEL: K are some statistics only in 
22 Volume 2 of the Environmental Impact Statement. 
. y Me ) I thine wa ‘. ; sy Jeanie 
23 | Q (3y te, Conn) ser ee can azree, Doctor, c J 
24 || is vhases l and <3 & 2 ), certali statistics. <<- 


1 FO 


1 Final Report on New London Dumping Ground marked 
2 DRAFT, with covering letter saying there would just 


be some statistical charzes, 
THE COURT: Well, that resort is one of De 
cember, 1973. Is that the Final one? [3 Chat X 


ae 


or i3 that subsequent to K? 


ee 
nm ereene on¥ 


. 7 f . nae t - nell PF 
1 & deaeds 6 eudsequent co a, 


eee 


] r 


A I understand now what Kis, 723. 
Q All right. So we are in agreement that the three 


documents that had been intreduced are J to the Impact State- 


went 


| Q (3y Mr. Cohn) Now this is K, right, of the Impact 


13 ment, K and Exhibit 12, which is -- t 
a a 14 THE COUa&T: What? 
| 
15 MR. COHN: Exhibit 12, which was just intro- 
7 THE COURT: I don't have it up here. 


ra 


18 Q (By Mr. Cohn) Do you have a ecspy of that, if ysu 


16 duced this morning. | 
| 
' 
19 need to testify fromit? | 
20 || A This Derenbes, 1973 one? 


21 THE COURT: Yes. 


2 A Well, let's put it this way: I have a lator copy. 


23 } The Decem:er, 1973 one that has b2en reterenced hex, a | 
24 éraft aad isa stiti nx the final pudilsned copy. | 
) 9 25 Q This is the document you are speaking of, ti Decen- 


igi 


Co 


24 


25 
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ber, 1973 dcecumeat? 


A 


Q 


to come out? 


A 


do, to editorialize it and clear us any common errors, anil 


things Like that. 


| 
If it includes Phase 3 it is, yes. 
Yes. 
THE CCURT: Yes what? That's a draft? 
THE WITN=SS: That is as they have chosen to 
call it, a Final Draft 
porc, 


(By Mr. Cohn) There is something beyond that stiil 


Yes. We've gone over this, as any scientist would | 


= 
ae. 


THE COURT: All right. That is a draft. | 

Ig the final report out now? 

THE WITNESS: No, 

THE COURT: Still not done? 

THE WITNESS: It's done, but it has not been 
publisned by the Publishing 3ranch of the Cifice. 
ic has not been printed. 

THE COURT: Well, a Final report has been made 
then, has been prepared? 


THE WITNESS: That's correct 


% MR, CORN: 


Q 


currents 


Can you tell us what your analysis snowed as to 


in the area of tne dump site? 


[ 32~ 


placed in the aree; 


be about a cvarter 


sice the site for a 25 hour period indi- 


Che currents were or hac an averzce velocity of 


~~ 4 ictget the evsct number -- centimeters 


The two up north of the site, just outside of the 


site, hed current speeds a littie bit greater, maybe up to 


5 cr 6 centimeters per second. I don't remember the exact 


the factor upon which you made a determina- 


Q What were some cf the others? 

A Well, some of the others hear tpon the neture of 
the material that is being put into the site. In other words, 
the mterial being put into the site is a rather cohesive 
gelatinous mass, sticky, holds tegether cuite well. 
tries tc if? it is quite ¢cliferert fron 
ing ts erode tone natural seciments. 

you coneluce trom your studies es 
Desible ero: : Fe .@ cump site! 


Based on the current meter information that we got 


| 
ourselves and historical data by severel scientists who have 


13 


1 worked in the area, we conclujed that the probability was 
2 | quite small of any material, any appreciable material being 
3 transpgorced fron the site. 


act that you did not acturit7 sts; | 


9 THE COURT: Phase 1 of your study? What do 


10 you mean by Phase 1? 


7 THE WITNESS: There ave three phases: Befo 


12 duzping, immediately after dunping, and cane year 


13 after initiation cf the setting or seven months 
14 aiter the dumping season. 
15 THE COURT: What about Phase 1? 


16 THE WITNESS: It took place, a great deal of 


17 the sampling took place during Agnes, the hurricane 
18 Agnes, As a matter of fact, it cuxtailed it to 
19 some extant, 
| Ww. nip t 
20 THE COURT: It what? 


a7 3 THE WITNESS: It curtailed it to some extent; 


22 || it made it very difficult. 


23 || THE COURT: That was .\z:;lLe? 
24 | THe WEENESS: ABNSS. UT UCade | ASNS 3k 
\| 
25 THE COURT: Well, among yourselve3 you call 


ILO 
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1 her Aggie, is -2at it? | 
: 2 THE WITNESS: In any event, the winds were not -- 
J 
7 3 | TEE COURT: Agnes, shat came in the early 
ml $351 sf :ehae, 8723 
| 
5 Tas WITi=Ss: Wa. ts cane ta June. 
6 TEE COURT: June of '72, 
| 7 And what about taat? You mean you had to stop 
j 8 on that account, is that it? 
, 9 
| 10 


THE WITNESS: No. We got off the track there . 


TSE COURT: I'm sorzy. You know, you have a 


from the question. 
tendency to dron vour voice a Little and L'a goinz 


THE COURT: Those naval fellows in the back 


17 


1] 
12 
Q 13 to ask you, Mr. Smith, to keep it up. 


| All right. Now, sampling took place during 


have to hear what you are saying. 
18 Agnes in June of 1972 aad this had some effact 


t THE WITNESS: Moy sbase f Wnat Iwas golag 


21 |} to point out wis -- the guestion that the counselor 
22 |) asked alluded to turbulence on the bottom resultinz 


. 


1 || during it, and we received very severe rains in New) 


2 London, but the winds were, accordiag to testimony 


' 
3 || 22 these neople, ¢3 se mininal. 
} 
1 
| moe 4 e 
4 meme COURT: The winds vera sinizal? 


5 | THE WITNESS: That's right. 
| THE COURT: So you are relating that to effec: ! 
| 


| 
i. cn turbuleaca? | 
8 THE WITNESS: That is related to turbulence, | 


9 IZ you can get winds up to high speeds for a long 
| 
10 || period of time or for a reasonadle oeriod of tize | 
ie and hold them there, you can eventually cause | 
| 
12 | turbulence in the natural sediments on the Sotton, | 
| | | 


13 It is quite unlikely that you could get from | 


14 | storms that occur naturally in this area a tursuless 
15 | effect which would, in turn, have an erosive Cee 


16 on the dredged material that they are dumping in 


| 
17 ‘ the site presently. | 


18 | THE COURT: All risht. Now can you answer the | 
“ question? Did it have any effect? 
20 || THE WITNESS: No, 
21 |i THE COURT: And you had readings duriagz and | 
22 | foll-viaz the stora, is that it? 
| , 5] 
| 
i * ’ 
23 | THE WLINTSS: *e saupling duving asd 
! 
24 | folloxinz it, yes. 
25 THe COURT: And the ‘storm had no effect upon 


| 8b 


ano? se 


1 | those recdings, discernible offeect:? 
| THE WITNESS: That's correct. 


ony 3 | THE COURT: All right. That's the answer, the: 


4 || BY MR. COHN: 


a Q Did you study the site oefore -- now, tis was a } 
6 orevious duas whic: you were looking into, correct? 


7 | A Y23. 


8 Q There was a 3mall quantity of dredging going on 
9 || which didn't have anything to do with tue project now at 


issue and it was that effect that you were studying, is that 


A That's correct. 


10 || 
1] correct? 
12 


13 Q Did you se2 tre site before even this previous 
project be5;2n? Did you make a baseline determination of 
what the site was like? 
A During Phase 1, yes; before the dumping began. 
Q Now, there was something in Exhibit J to tha effect 


that the area had been scoured. Do you know about that, 


< 
| 


19 || whether that dump site had been scoured? 1 
., 
20 | A ‘That statenent was undas the section labeled 
| *. * -  . 
ay os? ond Crease’ and there was discussion wade by an inilvi- 
| dal who works un2:2 ce, and which does not exist in the rc- : 
a 


10 


N 


15 


16 


17 


18 


24 


25 


- ms me ws pe Pn 8 et he andl NE el eo al tt ek tt il lt lh i ~ae 


3 


4E COURT: Why is that? Why not? 


A Because the statenent was made without physical 
4 { Sdad : 2 | 
84313 ano if Was cecicec upon on a scisnrizic basis that 
“R9S2V23 NOE Easugnr suood0re ror it. it was cade on the 
basis of oil and grease analyses and cid not -- differences 
in values, ani did not reflect any substantive scientific 


background, 
It has been deleted and it is not, in fact -- 
BY THE COURT: 
Q What was the scientific objection to including it? 


This man - who i3 a part of your Department, right? 
Q He said that there's evidence here that this has 


been scoured after a certain period of time? 
A Thuc's correct, 
| 


Q And he had some evidence consisting cf findings of 


oil and grease somewhere? 


A Thac's correct. 
Ty é 
Q Wuiete > 
A Oa finding: of oil and grease from other statioas 
in the avea.. Specifically, one station just north of tha site 


‘roa that he said whea I do Phase 2 1 22t values hither than 
the baseline value and -- 
i Q Ergo there has been scouring? 
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2 What Was wronz with that? 
y . . 
3 A The varlatica ta the cil aad ST 2a3s@ NUrers becweea 
4 samples and the precision of sanple analy3es in the lab is 


ometines greater than the difference between these two sites, 


wn 
® 


1 A sentially. 
* : prep actor 
6 aad one site certainly isn't enouzh to compare it with. 
7 And if your error is greater between Samnoles, or 
8 the variation between samples is greater, it is very diffi- 


9 |} cult to make any conclusion on the basis of that, And he 


10 |} Would deny it also, 


1] Q He would deay that, that he had a valia dasis for 
t 
12 that observation; right? 
® 
13 A That's correct, 
{ | 
14 || BY MR. COHN: | 
15 Q Now, you heard Dr. Bohlen's testimony on the long- | 
16 term effects. Can you give us your impression of that or 
17 || your findings oa long-term effects, if you know? {| 
19 A We found between the three prases - before, during ! 
= 
19 and after - no significant differescas fa the variasles.that 
20 |} Were measured, generally speaking, to the hest of my knowledsea| 
2) And we also found at the end of seven moaths after 
22 tie dredging ceased that the dredzed material was still in 
23 || the area inside the dump site, Che one square mile. Snecific- 
& 5 


24 ally, in one place there wa3 a depression in which the ' 


nN 
w 


| bathymetry showed a chanze of two to four Feet. We can only 


1&4 


| | attribute tais to the dumping of spoil in tue site. seven 


2 months later the bathymetry shoe that this difference of two 


3 to four feet arranged acros3 this desressioa is still cx2te. 


& 


4 Furthermore, in the case of the batnyzeczy on the 
sine v2 noticed an area just -in the north central 


cion which srevious charts had indicated nad a dapth st 
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! 

| 

s imately 36 feet. | 


tas 


9 These charts then were put out Sy - Toss O 
10 the Naval Oceanograpaic Office, which supolies most ef the 


| 
| | 
VW charts of this nature, or has access to then and is respon- 


w 
@) 
G 
t 
‘ 
Mm 
2 
rt 
a 
t 
\ 
> 
i 
2 
i) 
a 


12 gible in zany cases for making them, wa 
13 those charts are in existence or not teday, Sut the b2tny- 


14 || metry measuveaneats were civen to the peopl? snd += was cor- 


15 || rected. 


16 So the deoth was not 60 feet in that area; it. wa 


77) 


17 more like 36 feet, And it could be a navigational thing that 
18 ship drivers might like to know about, and so they were ori- 


19 fied and the chart jra3 corrected, I believe. 


20 THE COURT: What kiad of a c*hatt 45 you call | 
: = 


23 || A Pothynetry, you've talking about tae -- 
ae it - ; atta vid 
24 ' do 4A he ) ¥SU. ¢cC mee y a 4 
' 
| 
25 THE WITNESS: lf new charts Lixe chis are out, | 
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> | 1 they will presumably have these corrections on it, 
2 Q (2y Mr, Cohn) Caa you tell us something about tue 
| 
a 1| sieterieal Lidge, aay stettes thas hava been maiz cn that? 
: i 
4 THE CLURT: Wait a ainute. ; 
j 
m ¢ 
5 || BY THE COURT: 
‘ , : r 
6 Q Seven months after the dredgiag ceased you measured i 
7\| 4t again, right? ; 
8 A Thac's correct. | 
9 Q Well, now when you say the dredging you mean also | 
10 || the decesit of spoil in this place? | 
A Yes. 


ee 12 Q And seven ronths later yau found no chanze, is that 


13 || what I understood yon to say? i 
14 A We found no change in sone of the variables, 
15 The bat*ymetry, if you are speakirg about the 


16 || bathymetry, the bathymetry we found this difference right off. 


17 || What we are saying is -- 


3 Q Well, that's a dirfersic® you cou da't acccuat for f 
i xX 
t 
19 lluntess geu say the fir3t seasurereas was wrong? 
20 \ No, Well, you might be able to account fer it, yes. 
‘8 
2) What L am saying about the first measguremeat is 
| 
Mi 
22 || there jis material there which wasa't trere several years “120, i 
me 23 lend I wonder where it came from, 
24 | And IL an suggesting that the gite has been used for 
“Cc | ' = | 
25 lla duma site over the past, according to whit I ve heard crom 


a , 


Ss oe evr Pew 


-— ew 64 we WY -—_ = ad = J = sen we Ns Se we Nee 
— 
ors 
: oe te 
| the Corps of Engineers, ten or fifteen years, at least, and | 
| 
2 that that material is very likely spoil material that has | 
3 || been dumped there soneting over the past ten, Filfteer years. | 
| 
4 | Q All right. Now having rade that scleaticzts deduc- 
5 tioa or logical deduction, did you go back to the records to 


find out how much stuff might have deen dumped in there 


during that period? 


A No, we didn't, 


10 || would prove out, if you appliad the actual ff 


11 


12 || it was just a matter of that there is a sii 


13 || in the depth of the water there, in which it is bottom sedi- 


| 
9 Q You didn't try to see whether or not your de uetion | 
i 
ures? 
| A Well, we couldn't deterzuine the actual voluse, so 
| 
14-j] ment, bottom material, Ard the actual amount, since we know | 
15 || it has been used for dump site, the actual amount wouldn't 
16 || be helnful because you coulda't determine how long and how | 


17 mich had been in the site, 


18 Q Or over what area? 
19 A Richt, 7 
“- » 

20 BY MR. CO 
21 Q Can you tell us about the biota or the biological 
22 || life there? 
23 | A Our First analyses of the bottou fauna, b> 1thic 

| 

| 
24 || fauna in the site is in the record as Phase 1, And there 
25 || vere certainly bottom dwellers there, whatever they may be; 


| 
| \4% 


anoeliscads, ampaip.: Cumaccans which are 


7 


you bury thea, ia aurters. 


| P Crustaceans. | 
P After you dump, thes: were greatly decroased simply because 
5 -~- after the iisposa. in the sir2 took placa -- 


8 THE WITNESS: Phase 3. 
9 THE CoURT: All right. 


10 A Tne amphiz2ds were 


o 


P| Oe 


ack there ia greater nusters, | 
11 significantly in grsicter numbers than they were orisizally 


> 


' . They “sere back there in the forn of fomale e¢z-Ladan 


| 

13 if you like. There w2re many juveniles and they had repopu- | 
@ 

14 lated the azea to a ruch greater extent than they existed | 

} 

15 || there originally. | 

16 Q (By Mr, Cohn) What about the effect on the food 


17 || chain that we heard reference to? Can you concent ca that? 


SS 


12 A No, I can’t comment on that 


20 wes the for-ation of a ~22£ that naze 


21 suitable p*:ce for these amphipods cr that 


, 


22 spoil carricd food for then, or carried os rains 


23 || inzredient;: 


re 
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they came r 3;ht back and the spoil material didn' 
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16 


17 


20 


21 


22 


23 


Q 


situation, the Thames River, tae 


comes out 


A 

Q 

A 
trinsport 

Q 
transport 


A 


THE COURT: That's enough for you, 


TAIT YIN 7 7 - « “ oan ae 

r= Lecees RUSS Sere So sraovas sone. =35d 5 
: e ’ , 

the fora of r "rienuts fron cre sovil, yes. 


(By Mr. Conn) 21 investigated the river 
o 


of material that 
of the river? 

I haven't iavestizated it myself, no. 

Are you knowledgeable in that area? 

Not specifically, 
in rivers, 

Would there have been a great deal of sedimeat 
from the Thames near t! 


There would have been some, certainly. When it 


rains as hard as it dia, instance, during Agnes you get 
a great deal of land drainage going into the Thavzes River. 
The river iucreases ian volume, The river increases in erosis 
puwer. It, diss ite’ chan 21 deerer. If cay c2nd to wicena 

=3 chan-+ relatively speakinz. Aad it carries a hign 


Well, certainly 


rr 
? 
Q 
i 

rr" 


to an extent, It's coming out 


yf 


Qu 


I'm knowledgeable about sedimeut | 


1% New London Dumping Ground? 
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that ed jw ant 
they are dre 


river that 


Raat seo 
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Q How would 
the river as opposed to 


A Well, I couldn't. 


In terms of voiune, 


I had data on the Thames River sedis 


able period of tine, However, there 


of material that come down any river 
and during normal conditions, 
THE 


down the riv 
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do you? 


THE WITNESS: 


No. 


in whisn ie can 


WITNESS 
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tne Dumping 


aat load ove 
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guring stor: 


ent of what 


Srouac? 


I couldn't compare tren unless 
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~@asone 


But it's quite likely. 


vom the mouth. 
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HE WITNESS: ‘ie 
be done, 
COURT: 
THE 
Q (By Mr. Cohn) Just 


zhts ona 


By "lonz torm’’ I mean 


A Long-term effects, C 


Q Erosion, dispe 


ement 


terms of transport 


or material on the basis of our 


one final question. 


the long-term effects of the 


Do you 
Navy using 


| 
| 
ght. | 
a 


Ki ry Feat Beds 


any way cz 
beyond two years, let's say. | 
| 


ould you be a little more 


of the spoil. 
an erosion or dispersement 
and what I 


study know, L 


daa't beiseve in tuo years that you vould -- Let's pus it 
this wa;: 
I b2lieve at the ent of two yours the mat-stal Is 
scL11L going to be thare, most of it, Sow, I mean maybe 30 
) 45 ner cent, Tris is an estimate 
Q How about ten years? Any way of knowing? 
A I have no way of knowing, But I would certainly 


have no way of tracing -- 


ee | 
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material is polluted. 
Q This includes the river, as vell? You would expect 


something combined from the river and the dumoing ground, 


and so forth and so on? 
A Yes, I think so, 


I mean if you're getting pollutants transfzrred 
the £ish life or sonetniag Lixe 


’ 


that. But you're setting sedicents brought in and out with 


~~ — * 


the tides, too, and these are the first sediments that are 
going to be stirred up; those that are being brought in and 
brought out with the tides that are easily accessibic, 

17 


18 || when a storm comes the first thing that's goiag to be picked 


19 


‘ Pe ‘is : 
up ave Caese secineac3s, Che natural ones, <éney are not of 


20 i 


- 7? 


; ae is , 
ge natuve as the dredse snail material, whica 1s g2i2z 


att any 


2) ty be much mor> @iifieult to erod2 and move than tha aatural 


They, at times, are going to cover the spoil. And 
22 


Q So the natural materials conine out the river would 
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you've bad sowe special ecuc 
A May I clariry taact 
Q Yes. 
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an MS froa Itlinois in seslozy; and a PhD from Penn state in 
I have priacivally worked ia the area of marine 
° ° : +r! a a: oat 
chemistry, specifically on sediments, stance [I've been with 
L Oceanographic Office; and have teen involved ia | 
and dredge spoil in other places such as Mayport, 
and in analyses of sediments and the collection of | 
the handling of them and the processing of them &£ro 
thirty harbors in the past tyvo years in the United | 
mr the Naw7, | 
And I an a1 oceanotraprer accoriat “9 the Office | 
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1 Q It's a big ocean and it's a big oceanography field? | 
) 2 A It takes more than one sclantisc and we have so 
3 |} Coordinate thetr effr-t3 t5 22t 5- a223vers, 
4 Q All right, Naw having entered tre. oceanography 
5 field what particular scientific discipline do you contrikuts 


6 | coward tais muitiplicity of different interests? 
7 A Specifically, the analyses of the seochenics] 


8 || analyses of the sediments. 


9 Q Geochemical analyses, All right. 
10 A The heavy met21 analyses; if I don't do aany of 


1] them I at least handle the program in that respect 
12 THE COURT: All right, ~ 
a 13 || CROSS- EXAMINATION 


14 || BY MR. BUTZEL: 


15 Q Dr, Smith, prior to the work that you did here had 


16 || you studied sediment transport in Long Island Sound? 

17 A No, 

18 Q Could you exolain t) ma the relat3 Saship betwean 
19 |} yourself and a gentleman named Ridlev wks forvarded the 


20 || December, 1973 report and seemed to he invol-vad to scte ex- 


tent in the development of this report? 
: r 


ow) 


22 A Yes, Mr, Ridley is presently the Accins Direcstsr , 
| . . . . 
23 || OF the Ccean Science Department, At that Cime he may have 


| 
s 24 |} been head of the Physical Ucea 1OeT 


aphy Division, There w is 


RO 
in 
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iu 


a ‘ : ; ’ s 
nere ween he moved into the Acting Hrad'gs Position, 
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1 So he is my supervisor. 
2 Q Ani did he have ny tore ta the study or was it 

{ 
3 left to vou? 
4 A Essentially, no. He was administrative and ne Was 
5 kept informed of things chit were going on and thinzs =ta+ 
6 weze® avout to take place, and where there were decisiong 
7 that were in the administrative realm he made thea, usually, 
8 But in terms of the scientific area, he sougnt the 
9 advice of the peovle who wer2 working in the office. 
10 Q And you then were the principal person in charze 
1] of this nro} ect? 
12 A No. It was a team effort, Iwas in Charge of 
13 different parts of it at difierent times, 
14 Iwas mostly in charge of the marine chemistry, 
15 the analysis of the sediment in the water, 
16 Leo Fisher was in charge of the physical oceano- 
17 gtaphy in terms of the bathymetry, 

fo 

18 Q That would faclude cha Sediment transport? 
19 A No. The bathymetry aad tha currents. 
20 Q Leo Fisier was ia Charza of tuat, is that whac you 
21 said? 
99 aA Ur the bathymetry and the curreats, 
23 Q And your role ~vas Principally that of chemically 
24 ||} analyzing the sedixents? 
25 A Yes, and directing that area of the reporet, 
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Q And have you had prior experience with sedizent 
~acninort eliewhere cutsive 3° Loag t3tanc Ssund? 
A ALt shrousa ay ©911232 cac2ar, which lasted sbout 


A No Oaly in respect t9 tis resort here. 
Q Nag. you noted, you started by speaking about cur- 
rents. You made an analysis of curteats here cr an analysis 


of Exhibit 6B, which is 


Volume 2 of 


r+ 


che Final Envirormental Impact Statement. 


A J. Where, please? 


Q Pages 10 and ll. Does this indicate that you ~~ 


let me strike that and start again. 


- 


Did you make analyses of currents only in Phase 1? 


es 

A HO. 
Q ho ese ae srhayvr f£is2 exsavn suerent en a ayranms4sS tate 9 
At WHaGSt OelCawa ca ~ swe os 3502 a Pe fFasen-: 
A Tis tio current motets, “I. 3 and 4, were in dering 


rougnly Octo>er ane Novemner, 
thea and just 


‘And I think that's ia one of these tables. 


‘ 


Now, did have sone problems with your 


you 


curreat meters? 


Q oa 
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at 


‘ 
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| A Yes, we had problems with the two current mec 
e 2 ia tne site to tha extent that the intent was to zet four 

| or five dav records, the longer the better. However, these | 

| 
‘ two, cone of them failed to function for some periad of tins, | 
5 which was nst -- after twenty-Zour hours, which we were 


- 0 We Nave twenty-rive Aours of curren 
| records in the sice. 

THE COURT: A twenty-five hour lapse or -- 
THE WITNESS: No. A twenty-five record, 

10 


Of the two current meters, the first twenty- 


11 five hours were used, 


current data upon which you reached your conclusions a 


Co 


u 


the currents at this site, is that correct? 


15 A That's not correct. We reached our conclusions 


16 on the currents in the site on the basis of historical data: 


7 Cooke, Gross and Bumpus, and Riley; and on the basis of the 


¢ 


2 Q (By Mr, Butzel) That is the total, then, of the 
| 


18 Current meters installed just omtside of the site, which did 
19 fuacticn for four or five days; and on the basis of the tye 
20 ||) current meters in the site which represent twenty-£ive hours, 
21 Q You took your data, you used as your data upon which 
| 
| } : 4 re ra = yD = ‘ 
22 | you relied the initial tveaty-five hours, is that correct? 
| 
| 
23 || A Yes, It covered two tidal cycles, 
| 
24 | . “Q Two, and that's it, 
25 Now, you referved to data by Riley and Bunpus. What 
| 4.02 


oo 
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read it? Aad it's dated 1972, Gross and 2umsus. 
What I'm saying is not svecifically me, but Leo 


Fisner who dia the curvent studiczs locked into ¢cocuments 


eoutable scientisc, to sze wnat the nistorical data 
said about current speeds in Long Island Sound, 

Q What did the data from Bunapus and Riley, et al say 
about current speeds at the New London Dump Site? 

A Well, I can only refer to what is quoted or written 
in this report, in that respect, It talks about near bottom a 
further investigation of residual near bottom drift on Long 
Island Sound. 

Q And it talks about westward drift down below was 
observed during all seasons, with a maximum drift rate of 2.8 
kilometers per day during the spring. 


Is that what you're referring to, that data? 


A I'm referzing to the area which you are adéressing. | 
. s ; | 
However, I'n referring to drift and that's what they're tal'’- 


Q None of that data relates specificaily, anyvay -- 
A They're talking about a net thing in Lanz Islaad 
| 
| 
sound, | 


Q Generally? 
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1 A Yes. There are no Specific measurements ta -ne 
2 site is pus anid Riley, 


3 Sut Long istand Sound has been Spoken of as this 
4 || whole crea, and it's all pretty muciu the same and everything 

| 
5 || that heooens in Long Island Sound hazpens in thig3 cums sita, 
é | Q i see, | 
7 A I'm not too sure that that's true. | 
8 |i Q Do you know what the Current; are through the Race, 
9 re 


The speed of them? 


No, I don't, 


A 
n | Qs Yes, 

A 

Q 


But you think everything's the same in Long Island 


14 Sound? 

15 || A No, I know that the main current effect in this 
16 | area of the dump site is tidal. 

i THE COURT: Is what, tidal? 

18 THE, WITNESS: tidal. 

19 | Q (By Mr, Butceal) As Ciscinesc irom? 

20 A ag distinct from an ectua current, prevailing 
21 || current, 

22 || BY THB COURT: 

23 Q Well, how much of a tise and fall in tide igs there 
24 out there? 

25 A I don't know, 
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n Well, it varies quite a bit, doesa‘t it? 

mS I'rue, 

Q Different places? 

A It varies wita the phase of the moon too, yes. 

Q I understani that. But I mean you don't get mich 
ai isantuchkec; you g2¢ avout lJ, ii feet up on Cape Cod, 

a It certainiy varies, yes. 

Q But when you say it's tidal you are giving quite a 


range of current speed that might be attributed just to cidal 
influence? 

A This is as ooposed to a current like an ocean cur- 
rent or a prevailing current. So it's just that the main 


effect ig fxom in terms of currenc3 in this area. 


3] 


Q If you wash something away as the tide goes out it 


will probably wash it back when the tide cones in. Is that 


what yor're saying? 


A To a degree, yes. 
BY iR. BUTZEL: / 
: 
Q I think you recognized the net drift here to the 


+ 


s that correct, in your studies? 
A That's right. And I think this net drift is based 
ep button drifters, which I an not fanilfar with, ‘Sut bottom 


'dricters are not dredz2 spoil material; quite unlike it, 


Q Well, bottom drifters are intended to reflect the 
nurreats at least, are they noc? Isn't that what they are 
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used for, to test currents along the hottom? 


A You'll have to explain that one a little more. 
What do you mean "s2flec@ the curs2ac3"? 

Q Well, I want to rs 
Volume 1 of the Final Zavironmeatal Isnact Statenent, at 
Page 85, 

There is a chart that we discussed yesterdcy with 
Lieutenant Way from Hollman and Sandberg reflecting various 
currents in Long Island Sound and Eastern Long island Sound, 

I think I may have a copy of that chart, 

A Might I say it's a chart on surface and seabed 
drifter results. 
Q Right, And this is Page 85, ‘your Horcr, 

The chirt on the bottom right is a chart refleccinag 

bottom currents, is it not? 


A I would prefer to say it's a chart reflecting the 


net drift, the net direction of transport of these drifters. 


_ 
Q All right. I‘'1l accept that. 
>, - “ 
And that gnart reflects a nec crite fa Long Island 


the dump site is to the west, does iz aot? 


This iz Fisher's I: 
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m recerzing to Chart 1, Exhibit 1, 
A Asi where is that oa here? 


Q Right there (indicating). 
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, and in particular in Fisher's Island Sound these, where 
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32 
A I see, 
THE COURT; «Walsh one fs 1? 
MR. .2UTSELs mur AoAor, it is the lower 
right diasram on that paze. 
Fxhibdit 1 I was referring to the larze chart 
here, 
THE COURT: I see, 
Q Is that not correct? It reflects a westware drict 


through Fisher's Island Sound and then Lato tha Connecticut 


shore is what those studies show? 


A That's what this dfasren shews, 


THE COURT: What? What did you say? 


THE WITNESS: That's what that diagram is 


showing. 


It also shows other directioas of drift, too 


Q (By Mr. Butzel) But in ter-ns of the drift that's 


passing across the area of the dump site, just 30 we 


that that drift pattern goes directly cver the duap 


«t may, but I can't say o1 the basis of that. 


Q In the general area, in any event? 
. A It's in the area, yes. 
Q Now, you referred to a hurricanes, Murrica; 


ZoT7 


1.2 


ean 


oO. 
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But we were up here, it must have been -- I'll 
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I believe, which had an impact or at least moved up the | 
Coast in June of 1972, is that correct? | 
A Yes, that's correct. | 
Q And that hurricane -- let me withdraw “hat. | 
| 

You were doinz Phase 1 testing from what periacd, 

Dr. Smith? | 
i i. - t. | 

A In June. I can't remenber the exact cays. 4 cone 
know whether they are in this report or not. | 
| 
{ 


guess it's around the 20th to the 22nd, because the hurricane 
wags off the mouth of the Chesapeake Bay on the 22nd and we 
were up here in the labs and they were closing down the 
buildings and telling us to come in and quit, and so forth 
lik. that, 

Q And I think you indicated, did you not, that while 
there was a significant amount of rain during that period 
there was not a significant amount of wind, is that correct? 


A This is based on conversations with my co-workers, 


was addressing himself and the wind currents, wind-induced 
currents that he was talking about this morning would not 


nave been expected 


7 


to cecur during that period, would they? 
A On the basis of what we've said, no. 
Q As a matter of fact, in the twenty-five hours of 


| 
| 
{ 
| 
yas ? 
yes. ; Re 
Q So that the tyne cf t:rbulence to which Dr, Sohlen 
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1 
|| 
1 | data record that you have for this period June 20th to June 


@ 2 || 22nd, do you kncw what day that covers? 

~~ 
3 A No, That's a polat, the actual day of iastaliasisn 
4 || of tha reter -nd taking the meter ous, I had axpectad 2 «acw 
5 || today, but I don't kacy that. And I don't think it's June 
6 || 20th to June 22nd, 


7 MR, BUTZEL: Thank you, 
MR, COHN: Are you finished? 


| MR. BUTZEL: No, I'm not finished. 
{ 


Q Now I would like to discuss the question of scouring 


“a, 


11 || of grease and oil briefly, if we can, sir. 


12 Would you please turn to Page 60 of Exhibit J in 
ad 13 || Volume 2 of the environmental report, which is Exhibit 6B in 


14 || this case, At the bottom of that page you see Paragraph 1, 
15 at the bottom of Page 60 there? 

16 A Yes. 

It talks about scouring of oils, is that correct? 


~ 


It talks about scouring of spoil. 


ro 
Oo - & 


? 
Right. And was this part then related to oil and 


grease of cha aatuse that you were raferciag to earlier thi 


22 A This caction of the veport? 
23 ! Q Yes, 
ey 24 | A Related to oil and grease analyses? Yes. 
Oo 25 | . Q To the scouring question, 


| : OF 


oy 


1 I thought you indicated in rasponse to Mr, Cohn's | 
2 question that a conclusion that there had been scourtiag at 
| 
3 the gite you 4i2a't think was scizatifierily valid aci Lt | 
all chaudh= you referred t2 of! acd crease levels. Am ft corzect 
. 
5 as £5277 | 
6 A Yes. | 
, ' pid - , iene ae } 
All rieht. ia this one part of that section? 
7 3 


8 A Yes. 


9 Q That's what you're talking about. 

10 Now this was published in May of 1973, is taat 
"4, || correct; Exhibit J? 

12 | I think I can speed your task just bz showing you 

13 the cover paze. 

14 A That's whac I'm looking for. 


15 Yes. 


16 Q Now, in the December study that same conclusion 


17 || was left in there, is that not correct? 


18 A No. i 

19 C All right.. Nhat was in the Necanser stud:? 

29 A To the best of my knowledge, it vas just deleted, 
on Q Well, would ;ou read for me Page 96. 

22 A To the best of my knowledge, I say. 

23 || Paze 96, nov what is this of? 

os | Q This i3 wa you call the Draft Report, wnat wes 


referred to by Mr, Ridley as a Final Report, subject to changes 
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| 
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only to make corrections on statistical analyses, and his 


covering letter was dated December 14th, 1973. 


And I will 


give you a copy of the Court’s docunent, 


Paze 395, Would you iadisate to oe what that says? 


r ral nT. 
THE COURT: 


Exhibit what? 


THE COURT: 


MR. BUTZEL: 


Now you ar2 with reference t5 


ESHIoLE ae. 
Does that have a nus er? 


Exhibit 12 is an indevendent ex- 


- 


hibit, your Honor, of which we have tos fav coples, 


I'm sorry to say. 


THE COUR?: 


MR, BUTZEL: 


Is that a monitoring report? 
I'll show it to your Honor, 


report that was developed after 


the Impact Statement was put together. 


THE COURT: 


MR, EUTZEL: 


Decembev, '73? 
That is correct. 


Okay. 


Could vou read that section? 


It talks about scouring. It says: 


"The results of oil and greas> reflect the do:ninance 


of tides anid storms on the levels of contiaminations present 


> 


— 


dasosited seoil was cvidently re- 


-t o 
yy: $ ty at is Yeain waettacs Le 
: weet thaws Letwnad mens a e 
into central Lons Island Sound, or out 


AIh 


" 
’ 


14 
15 | 


16 


22 


| 
| 
| 


in Decenber, wasn't 


statement or anything about scouring in tre 


Ze oe ~ ~ wa “+ ye ee ty ae | 
in tae zanort e22t ws finally 


h 


¥ 3 e *tax - “? : 2 “z:-2 : ie 4 
A it was in May aad, yes, 2C wes stiit ia in 


Q But you didn’t zeel it was necessary to change it 


betveen May and Deccuber, is that cor 


A Dida't pick it up, dida't have the time to see it, 


to spot it. 


< 
a 
t+ 
a 
2 
te] 


Vx 


That report has been gone over thorough 
and it is not goinz to be in the published report. 
Q When Mr. Ridley sence this out and éescxived it as: | 
| 
This is the same as the Final is g 


| 

tion that it says: "The Student's ‘t' test for sitnizicance 
¥ 4 

| 


will be replaced by a more reliable statistical analysis", | 
: ? : ~ + } 
did he check with you o= did te check with Mrs. Tisner of 
Fo Fisher? 7 
° > 
A Mr, Fishs-. 
Q Mr, Fishe-. 
A To the best of his knowle?3¢, that's what he thougnath 
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mand for this ar: 
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Q Will ys 


did you eliminate 


think it could st 


A Scient: 
it, I don’t see kb 


You're talking a> 


the basis of oil : 


variance betCeena 


and that so-callea 


she Mayport report was extremely high. 
1g. 
a best of the sncwladse, of ay “acwlacgze 
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ind exactly so as it is going to be ultimate ls 


‘a thing. 


; just explain to me just briefly again, 
“his section on the basis that you didn't 
ssistically be sustained? 

> COURT: "Sctentifically", I thought he saic 
“leally. I asked Mr, Dallaplane, who wrote 
:y you can support this, Hal, scientifically. 


cut transport and scouring and erosion on 


rad grease variables which have greater 


siaples than betweea your control station 


?} trough or depression. 


* 


i ~ i ere ares ay a5 a St-s 
Q It dresast show that it dida’t occur; you re just 
: , rs cine’ 1 tkindaae eae ee 
exyving tant the data there wasn't sulficieat to substantiate: 


chat Je did ecct:= 
A I'm s: 
sluct on the bas: 


Q And tt 


, is that what you're saying? 


eau Vole th ines te wad fala: 
say scouriag had Caken 


vag done wiians 


this 


straight. 
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BY Iie COURT: 


A 
Q -- oil and grease was noo grcatzs than variations 


| 
| 
| 
| 
| 
| 
| 
igac 
A Well, it was in some cases greater such that -- 
be zreater variations than those *:xen froa anothez place. 
A Yes. You're not always sure. | 
Q All right. Now, suppose you get a variation ina 
those of 10 potnts. Is that a way of measuring? 


Aad the samples are taken from one plate, and you 
get a variation of 10 points among the samples taken from 
another place. But the variations of the samples taken from 


~ 


the first place is between 70 and 30, and from the second 


place is betveen 190 and 110, So there are different conceca- 


trations tn differmt places? 
» 
A hat's right. 
Q That's right. But what y-a're saying, if I undex- 


ae = - a” ~ - - “~ : 7 
¢ sace in the diricte =] 3 - ae vd. siations in on 
lace was just as great as the variation seeweea un is olace 


ALY 


© shen dwsdslns ee ‘Seated an “em Qrentahh dite s Guloah a Ks wetnltinents 


A Essentially. Sample to sample variation, if 1 uncer- 


os 


nN 


stand you -- 


t 3 Q On, I'm trying to understand you. 
an A -- is greater. If you take the example -- 
5 | Q L mean if you dida'’t know where these sanples cate 
6 || oot aad thea you say i’a goiag co taxe saaples now rrom this 
j | ane place, sczeone else wouldn't know whecher tiey all come 
8 from the same place? 
5 A They might not, that's right, 
10 Q They couldn't tell from the variations, Thac's 


1) || what you're saying? 


12 A Right, Unless he had some pther data, right, that 


13 he knew, 


14 Q Yes. 

15 A Right. 

16 || Q But from what he was using that's all he had, 

17 | A Yes, He's comparing a control statioa, one station, 

18 | and we know that this goes a little bit further; that the 

: 

19 | dredze spoil material does not go down there and soread out 

20 | evenly. We know this from other studies. 

91 |! Q That's another puint. 

22 || A You might nit it and you mignt cise it. 

23 || So in any geochemical sampiing - and tals seen3 to 
® 24 i apply to oil and grease analyses too - it is not uacommoa to 

25 | have large sarple to sample variations. 


| 


10 


1 


12 


13 


18 


19 


ep) 
12) 
lus 
Cs 
ct 


Q That means th 


nothing was up there. 

A That is weak, 
is up there, first. Th 
scouring. 


So 


TEE COUR 
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RM, BUTZEL: 
Q But it could 
THE COUR 
is why, as sc 
to knock this 


He still 
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% r his _ 7 be te te ah - 
Seen noching Cumped Crste, eaersS s 


at this must be scoured cut because 


you've got to prove nott:ing 


at is 


Te A141 fess 
~¢ JsLi 2 asg-twe 


b 
be 


T: Well, what 


explained that way, couldn't it? | 
I'm trying to get at | 


fentists, they felt it was necessary 


out, | 
might be right, but there isn't 
| 
ere? } 
Es3¢ Abaoitutely aot. | 
: Kav. | 
1 =e whea tha3 chan32 wis mada, dy | 
a of tne eriit: | 
sue about tnres 1Ea5 ro. Naw, | 
e, Two to tnree 204 4s azo we Cinished | 
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“=a draft? 


A Not that 


I mean that specifi 


for instance, in 


some or the 


oxay, you just now got this Dec 


this document such that we telt 


rst) 
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there any cther changes in the 


Cc 


around June or Jul» 


I am aware of. 


statement, when it was pointed 


, I coulda't find in the Final Draft that we have. But, 


ember report, but prior to 


tais I think you only had tables from Phase x 


Q That's correct. 


A You didn't have interpretation or written essay- 


spe thing, discussion. 


Q But there have been, a3 


‘ther chanzes fron Exhibit 12, other than the one ye 


-ationed? 
A Yes. I cst iscy 


‘logical iaforeatica tiat 


as you are atvare, no 


just 


at to which I testified earlier is a result of studies that 


ai] 


A 


that you had here -~ well, 


have beer going on on tnrese New London 


- 


’ —— hey } Au, 
DUttom cwer.l.ers-s 


HE WITNESS: Aaohipods. 
THE COURT: What is that? Give mea 


10 instance. 
TYE WLTNESS: Crustaceans. 


THE COURT: Crabs? 


THE WITNESS: Well, it's in th 
‘ vw 8 _ 


they leave worm tuoes. + m nc 


biologist, but I know this mech about then, And 


they are good biological incicators ef these and 


beat | 


ten eal 


T= COURT: I would also lixa to take a few 


to suspend? 

MR. COHI: Your Honor, we have a few other 
witnesses - maybe one other lengthy one, Mr. 
Conley - which we will have to put over till the 
20th, 

THE COURT: Till the next time we mect. 

mn. COHN: That's right. 

We have two witnesses from the Navy on the 
damages aspect, 

THE COURT: On the what? 

MR, COHN: We have Adzival White here and 
Commanier,Clearvater on the actual timing aspects 
. » 
of the »roject. 


TUE COURT: We are going to taxe a recess. 


MR, COHN: They wen't take more than a half 
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BY MR, SUTZEL: 


Q Dr, Smith, on Page 12 of Appendix J, Exhibit $3 in 
tais case, urter Paragraph 4, "Susmury", ware zou as? Sale 
352 a26c sents ant <3 eandsd sedineass,; ti3 iase sen- 


tis 


These conclusions are based on relative short 
data records and may not represent the conditions occurring 
over a long period of time." 


That statement has not been changed, right? 


~-—* 


A To the best of my knowledge. I would have to go 
look at a scratch copy I have. I don't think it has been 


THE COURT: What axe you referring to? 
A In any event, it's true. 
THE COURT: What statement? 
MR, BUTZEL: The statement, your Honor, at 
the bottom of Page 12, Exhibit J. It reads: 
"The curreat speeds and directions measured 
P ¥, ‘ 
during these inv 3t1 


Tame + 7 a ~ 
fons Indicate thas aay re~ 


sussencdei sedimeats nrobobly would t-meia ia the 


esacral vicinity of the disposal site, These con- 
clusiens are based on relatively short data records 


Sicioas cccurris2 over 


MAAsCcCIpal Wate ou 


1 A Yes, aAnd they may. 


site ia question now, f thins that's importaat. Tweaty-tiv 


@ ¥ 12. 
3 Q T think you've ansvert< Cae ques tla. 
4 Tf you want fo qualizy cra, $9 aheadli. 
| A They are curveat  ae+2F recoras fron the disp252- 
| 


7 \| hours aave been recorasi. 
8 The reason longer zecords aren't recorded foa- 
9 | there are Decaise We eoulda't corelate ehem with time and 


10 |} direction on a magnetic tape because o= -- 


1 Q Because your current meter broke down, is that not 
> 


3 13 A Because the current eter stoped running for a 
‘ 
1 14 || pexdod of time. But the first twenty-five hours are valid 
15 || data. And they are -- 
16 Q That represents what, one day, two tidal cycles? 


17 A Tyo tidal cycles, twenty-five hours; yes, 23 day 


~ 


20 Q You've got these 39,3 ceatisaters pe second 
91 || How many niles an hour is that? 


22 A Well, let's see, I could make a rouzh estinite. 


to 
~ 
a PO 

'- 

mr 

3 

~ 

— 
. 


OE 
u 
3) 
4 
= 
oO 
es 
my 
4 
(t 
+ 
" 


— 


-s per second is about a third of 
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A Roughly, I think that's right. 
Q “ell, that's a precty afaizal kind of 2 curre-s, 


A Well, in cerms of eroding sediments of che si 


Q That's about as gentle as you get ina bathtub, 
isn’t it? 

A Weil, you would have to have to erode natural nea- 
cohesive sediments in the order of 20 to 59 centimeters 


second to entrain sadinent partinlas of the silt aad cla: 
p 


The smaller the more difficult they are to pick up, 
once in suspension you can take lesser velocities to keep 
them there. But you would have to have currents to entraia 
20 to 50 centimeters per second to entrain natural sediments. 
These and the spoil material would require sien eink 


Q Well, ysufare withia thee raaz2 here when you've 


30t 30 to 33 centimeters per second, 


A That's maxis The «veraze is equally important 
ete, 
Tha aveca it “anagiag from 3 to 45. You are 


wathla that ranze for evoding natural sedimeats and such 


sedimeats will come out the river, and sediments like that in 
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lthis is not an immediate thing, 


ial feel ee a EO ee eee a a) See oe Sw SS SP Lom - Abs 


the Sound will be shiiting around also, by the same token, 
As a matter of fact, if they are shifting around 

snd ate occcciag ovet sha akte, Lf they arey Shey Weis. ce 
arcial, che; wilt 6 on too of spotl aad ssey wilh Se eteded 
first. 
BY MR. BUTZEL: 

Q And these currents you measured first are in non- 
storm weather, right? 

A Yes, 

Q And non-tur>ulent weather? 

A Well, I'm afraid I can't answ2r that one Secause 
I'm not tro sure what turbuleat weather is. 

Q Well, what vas the turbulence in this area, what 


we 


were the winds -- 

Let me ask you this: Do you agree with Dr. Bohlen 
that winds and resulting turbulence are an important factor 
in sedizent transport and in the nature of just in sediment 
transport? 
winds act @ factrr, 

Once wiads commenc? and start acting over a body 
the effect on the bottom fs not innediate. The 
winds must reach the ‘ottom through the water column, and 


And for any substantial transoort, of course, it's 


A 


| reasonable to assume that this turbulence, if you 
| have to be maintained for some tine. 
got Q You #47 cists, clan, ceqgites cose tins 
aot ; , 

| ’ ca ee 
iF the turbule-2cs to reach the bottom, Tren 1 ass 

1) E : ‘ } { 
5 |, also agree wita Dr, Schlen’s criteria that depth i3 aa insort- 

1} i 
é || ant factor in picking a spoil <jiisposal site for coatainame.:? 

| 

- | 

7 | A Generally, yes. | 
8 || Q How deep is this site, Dr, Smith? 
9 || A Well, from my knowledge of the bathymetry charti, 


| I think it's in the range of probably an average of 80 feet 


=Mey 


| 

| 

| 

| 
; t or something like that. 

| Q It's an average of 80 feet? 

| A Well, maybe it's not an average. Maybe it rang<s 
from differen: parts in 40 to a hundred. 


Q Well, why don't we look at the charts while we have 


it right there, 


THE COURT: The chart says a hundred eighty. 
MR, SUTZEL: New we are Looking at X, your 


| 
| 
| 
7 A Good idea, 
| 


+7 ~~ J ~~ ee ae ee lef wp eR em ay ae 
20 Honor. We ar2 talkiaz about this one right herr. 


THE COURT: Yess 65 to 70, 
Q 


We've got readinzs. What do we show readings of 


A 65, 70, 72, 35 as we pointed out, 64. 


Cen Be He Push code ere. by { 
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1 | A Yes, 
2 And our bathymetry chart show readings of 79, 75, | 
@ 
ai = Gh ine. a 
| Q All vizh:, Ov. Sefth, Let. me. ask. gow one Sects 
1 
5 || question. 


I did testify to that as an opinion. 


Q Yes, But what is the basis? Did you maxe any 


~ 
Oo 


tests of that area to determine if it was prior spoil? 


A Not specifically to get at that end. I'n not too 


a 13 sure how you do that, anyway. 
oe 


Q And I think -- 


A Anybody. 
Q -~- your response to one of the Judge's questions 
you indicated that you hadn't checked with the Corps of 


~ 
MN 


Eazgineers as to their records on dumping at that particular 


4 LA 
al 


A We went a little bit further than that. We have 


we knew it was a previous dinp site. That was connon knowl- 


bebae es 


.. : = 8 ings ES, a oR Ee ta ne vaca tie z ro) aa 
edoe, YWonier how mith taey ve osen ducpiag in tere 


made several formal inquiries duxiag our study as fo, gee 
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Q How much did they dump in there, sir? Do you know! 


A I don't knw 


Q iis site ‘3 a rile square, is it not? 
A Tzac's whac I ciderstand. 


: po a » : n 4 “2 ee a i at * 
9 tne ¢s52t at the arta f.2a0° 3 aw 5 Feet? 
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A Do I have any indication that they dumped nost 
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the spoil? 

Q Or any of the spoil at that particular soint? | 

A ° I have an indication that they dumped eae t in this 
on2 square mile area. 
Q But not at the point that turned out to be 36 xeet 
dezp in depth eniy, do you? 

A Specifically, no. 

Q And do you have any indication -- 

A But that's part of the site. 

Q Yes, that is part of the site, And part of the site 
also ig a1 area that's 70 feet dep, isn't it, Dr, Smith? 

. > 
A Ye3. 
Q Aad do you have aay indication whecher they dunged 


| 
: ° - } . { 
spoil at chat site, at the 70 goot desta? Do you have any | 


hn arom 7 ° 3 ' . ¢ Tate Vig 
THE COURT: He didn't take any tests of wnat s | 
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1 | down there. 
| 


5 2 and Phase 3. So we know the nature of the 
6 material, 


was duaped at a specific time from the Thazes River, 


P 


7 As to say whether this is spoil material that 


no one could say that, 
10 Q (By Mr. Butzel) Thank you. The iast question ts 


1) || did you, in any of your studies, any of this study, test for 


Fiskattcte uptake of sollutants by the benthi: orgaais<s, by 
the bottom organiscs that inhabit the dump site or surrount 
ae 13 5 : 
& | 
wy 2fty? 
14 |) Che dump site: 
15 A It's in progress now, 
6 Q But that is not part of thir report, is that correct’ ‘ 


18 


17 | A That is right. 
| HMR, EJTZEL: Thank you very muc%, 
{| 


r 

19 MR, (OMI; We have a stipulation, your Honor, 
20 ‘|! as to anciier witness. in involves more than the | 

k 21 other witr:ss, in order to arrive at a stipulation. 
22 ‘II We avreed to make several <-- 
23 I THE COURT; Are we throngn wits Mr, Crith? 
24 1 | MR. CG. iN: Yes. 

| 
4 25 | . (Witness excused, ) 
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‘alled ae - wit: aca bal yy H4{+so% d le mene tv 2 

c - aS aw ness, v2 nz ina oO & uLy Sworn, W2as 
~ 7 4 ~ aa? ,..2 + =a% > . 
exanined, and testiflei az isllows: 

wy 5 Mee whe t ie - —— S.43 ? 
Tez Cusaxk: Will you state your £312 aaze Zor 


THE WITNESS: Edward Conley, C-o-n-l-e-~y. 


HE CLERX: Where do you live, Mr. Conler? 


¢ 


THE WITNESS: 66 Burgeas Avenue, Westwood, 
Massachusetts, 
THE COURT: Westwood? 


THE WITNESS: Westwceod, 


THE WITNESS: It's just south of Boston, 
between Dedham and Norwoa, your Honor, 


MR. COHN: Your Honor, we are attempting to 


4 


stipulate to documents so we don't hold thing 


up here. 


BY Tue COURT: ; 

q wWaat Lsszour busins33 or eccupation, Mr, Conlay? 

A 2 an Gnief cf the Persitts Branch of the Environzeae 
til Protection \2zency in Reeion 1, 

Q Permits Branch of the Eavircarental Agency? 

A Yes, sir; EPA, the Environanental Proteetica Azency, 


A Region Ll. 
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qualifications? 


7 A it's a technical job, I am an engineer in back- 


oo 


ground, but it's a very much administrative job, too. 


9 Q What is your engineering backgrouad? 

10 A In civil engineering. 

VY Q Civil engineering, Licensed somzvhere? 
12 A No, siz, 


13 Q Graduate -£ sote school? 
14 A Yes, Northeastern, with graduate work at North- 


15 || eastern, 


16 Q Northeastern University? 
17 A 


Yes, sir, 


18 MR, COHN: Your Honor, we have agreed to 


9 | adait thase papers as Defendants’ Exhidic 3. 
| 


rw ~ \ ~ « 
ocradecce betreaen £ 


20 he Corpa of 


| 
| | | 
" Engiasers and Mr. Conley, 
| 


22 I think he cana identify the nature of the 


23 correspondence and so forca, 


24 
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1 exhibit.) 
2 THE COURT: The nature, it has to do with a 
4 nermit fron SPA? 
4 MR, ClEN: Yes, your 2onor. 
5 At the time whea che Coros 72 Engineers ade 
6 che ceternination that the Jaw Londoa Site would 
7 be Cae gite taat chey would select, Saez wrote So 
8 the EPA, which is required by statute, Section 404 
9 of the Watar Pollution Ameaalisents, and this is the 
10 Sack and forth cortespondesce. 

ie Mr, Conley actually wrote t1ese menos in large 
12 measure and they were signed by his superior, the 
13 Director of the Region, Favironzental Protection 


14 Agency. 

15 THE COURT: My question was toes it relate to 
16 the request for an issuance of the permit from EPA? 
17 MR. COHN: Well, EPA, your Honor, does not 

18 have to give a permit, but has a veto powet on 

19 whather the Corps can issu2 the permit, And that's 


29 what thay did, in essence. | 
21 THE CO’RT: I see, 
22 DIRECT PXAMIMATIO? 


Q 1 believe that's correct, ia fe not, Mr. C yal 
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25 A We can deny or restrict use of 2 duxping site, 
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Q But you caa't issue a permit? : 
| 


A No, there's no perait, 
Q I~ 23 up co She Corps ta rejuz3€ you to T2.iaw one 
r™ «a? 


| 
A That's rizzc. And review cha disvosal site. 
» it cust he gubnitted to 
your Branch Zor approval? 
THE WITNESS: Yes, sir. 


THE COURT: Before being issued by the Corps 


THE WITNESS: It's not aporoval so much a3 
would be a caatal oc a rescrictisn on our 
In other words, they subnit the proscsed dun 
site and what they propose tc put into it to us. 
THE COURT: All right. Subject to veto or 
restiaint by yo ? 
THE WITNESS: Right. 
Q (By Mr, Cohn) What do you do, if [I may just in- 


quire of the srecedut2, LZ you choose to restrict or, say 


Linit cr e722 ater a arojact? hat, undet yeur segalisicss, 
do vou have to do? 

A tle would have to doternine that there would be an 
nacce ota!) rcv e ¢ t of the discnodal of t per 2192 ay 
dx 2 spoil We would have to be able to prove that it would 


be an unacceostably adverse effect to the environment, 
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a“ 


would Rave to whac, prove tha 


THE WITNESS: Yes, sir. 

THE Crovuats: a ther? £3 a burden pes 91 720? 
tee “STINZSS$ Yaa, siF. 

THE COURT: And £F you sit on your rands chen 


you just don't do anything wita respect 
approving, just then we don’t know aayctaiag ascut 
That would be a simple way of doinz your job, 
wouldn't it? 

WITNESS: I 


suppose, We don'c do it that 


way, We do lock into them, 
MR, COUN: May I use the exhfidit, your Hencr? 
THE COURT; Of course. 
MR. CCHN: Thank you. 

(By Mx. Cohn) Now, did, in fact, the Corps write 


to you or to your supervisor? 


A 


Q 


A 


Q 


A 


2ytioved 


12 letter 
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Yes, ofr. 


, -% - - ek a 3 > . 4 eita & « Sj eccesa 
aad they requested that a certain site se seiectca 


for7calectisa? 
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£3, Sit. 
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Q Now, could you read his paragraph and the condi- 
tions? 
Read thy wavtagreta, Thea vou Gd suacaslse SAe 
on imines 
THE COURT: wnat is April Jta, a sespoase 
from EPA cr a request from the Corps? 


MR, CoxiN: Ho, 


Q The request vas made when? 
SHE CcuURT: 
Yes. 
re;:ponse. 
THE CCURT: All rishs 
MR, COUN: 


Q What is the date of the 


A The initial correspondence began on the 


The April 


initial 


Is it a response? 


9th letter 


t+ 
ws 
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date of the request, 


27th of 


September, 1973; but the official request from the Corps to 


us to review this particular site was 27 


Q March of '74 they wrote to you. 
Asxrtl 9 47 
Q And just read that paragravn. 
yar about the conditions. 

aa Se 


ire curreatly unable to 


snecificatrion, 


9%, % 
Merch, 


However, 


1974. 


And then the date, 


Then we will ask 


+ y _— 
CLS 2 any LIC 
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esoucces. 12 roe 


to insure 
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minimum advers2 impact to the sarine enviroacene 


Q Before going into the condit 
7 ~ 1 3 a te ee 
gomething about the »ackgrounc c= cue 
, A ay . 
recuest for certaia coaditions, ind 39 
S 7° 3 - 7 er | i 2e8 ms 
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THE COURT: 
Section 4047 


HE WITNESS: Yes, sic. 


Wait 2 minute. 


wz onenities, we request the followtng 


LOMs, 
Tine te Om 

—se Je 
Smee 5 ? 
wm weet 


Q Section 404(c), isn't that correct? 


MR, COLAN: 


THE COURT: 337 


YR, COEN: U.S, Code 1244(c 


’nown asvoection 404(c) of the Pollution Co 


° oa) 


Amendments of 1972. 


Q Now, can you go on with what 


+ Jey re ~ ntewt - + n 
~ List ‘ , if ¥ ie te ceny or C3SuW iatae > 
~! ise — ee ae svt 7 
the disp 1 ocx 2 ba 


sublic notice and an opportunity for a 
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I think that's 33. 


and the 


conditions 


I believe it 


your job is under that? 


Bac 
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ssa “Environnen 
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verse impact on either minicipal water supplics 
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177) 
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srounds, wild lifts 9 recreattonal av%a3 | 


2 You would nave co have a aucife nearing and notice | 


A You would nave to have a notice and an opportua.:7 
for a puslic seatiag 22 soszeone wanzed a gudlic neariay. 


Q But you dida't do that in this case? 
A No. 
Q Why was that? 
A Because we couldn't prove that it would have an 
unacceptable advers2 impact. 
BY THE COURT: 
Q Well, what ¢id you do about not proving? 
Of course, you can't prove it if you don’t know 
anything about it. Did you make any gort of inquiry iato the 
problem? 


A Yes, sir, ‘ 


Q Well, how.do you 30 e50ut that? 
bd » 
A Well, whea you sire inquiry icte it we found out 


in the scientific cormuaity very, very Little is really known 
about the long-term eifacts of dumpin? dredge material. 
So what to dfa in this oarcicular cis vas reco" 


- “a a — - - — fed « in. se ‘- - oo ye - po va ee es? 
to che Corns tnat tuay conuifttion ose porate enat caey issue 
c 


to the Navy to monitor this tring and should you see any 


ev 


10 


iD 


12 


13 


i4 


15 


diately or to move the dump site. 
T ona read you che veecnmeaiiciors 1£ you want. 
Q Tiat is, your inauiry for the nurv0se 9: caternin: 


- ssi 8 
directed to xasvledze 
=p 


<es, 


Q Or in the 1 


that right? 


A Yes, sir. 


Q Do vou kacw 
out what goes on whea 
ceean? 

A No, 
BY MR. COIN: 


Q Did you, 


culd have some 2iverse impact was 
in the seleatif£is world, ia that rignc 


Scerature bearins 


of any other way 


dredz2d material 


upon this prooiem, 13 


that you could find 


dumped out in the 


in fact, inquire ox have one of your em- 


ployees inquir? of a laboratory that works for you? 


“a ¥es, $3. ; 

Q Ana whe ad that? 

A Procably Dr. Rosenberg who vorks with mr, 

Q I sh-w you “his memo of April the 5th and ask if 
x, Rosenbert ‘rote that menn? 

A 3 a 

Q Aad Sat is tne subst e oy thats 2708 i he 


; : . 
eneciced? 
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Shs foe, of. 


And what do you 


indicated? 


Dr, Schneider indicate! that Lf 


the use of any site under 


prove at a public hearing 


have an unacceptable adverse effect to wildlife, spawning 


areas, 


etc ° 


It’s Exhibit E. 


Exhivdit E, 


see in that meno that Dr, Schnei-“- 


Section 404, we 


we decidad to da-. 


must be prepared 


that the disposal at the site wii 


> 


Nic he also decide that that wasn't possible? 


In other ” 


route because there just 


that 


LS 


ALL right. 


ak) 
Line 


t+ 
t 
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you coulda’t 


wasn't enough ard 


oo? 


as not possible ia tt 


go the pudli 


evidenr 


~ 


t 


hat 


4 


made your determination under 404 and could not stop or 


How did you view these conditions if you didn't 


follow 404? 


9 A Well, we couldn't prove that there was an adverse 


coaditions are there. 


Be 


CONN: Your Honor, it would be cur conttn- 


14 tion that they cold find no adverse impact of tha 


15 dumping. 
16 However, they did make certain recommendations. | 
V7 And we want to indicate - I believe the witness 
18 will testify - that all but one has been conplied 
| : rf 
19 with, » 
20 Q (ty M~, Ccan) Is that correct? | 
21 A Ya3, ae 
22 Q Can you tell us what the five conditioas were? | 
3 i A We rx -ue74ad to the Core: Zive conditions to be 
| 
24 || incorporated in the peratt, They were, one, that the dis- } 


posal operation be cor 
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im 


12 
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14 


15 


16 


17 


18 


19 


20 


21 


22 


23 


Two, tac all ¢isposal cecur at a point marked by 


a2 buoy or similar marker so that a cone-Like formation re- 


~ " _ rey -‘5 PMs oe, ia ~ - 7A fe2°- ‘ 
sults. ind thea the woy snould be located 2& 7-,%5 23t 


3 pie? . -— event 
ngineers fine and begin 72 stu: 


sn altexrat2 ifsao321l site oriost to Tae com -encenens 


The firth one: Shou’’ an unacceptable adverse 
{react be detected, the criteria for which ate to be set sy 
the Scientific Aivisory Subcommittee, the permit skali be 
summarily suspended or the disposal oceration shail be moved 
to the alternate site, 


THE COURT: Should what? 


the sexnit shall be summarily suscended or tre 


dispoial eperation shall be mevad to th: altornste 


Q And bes the Coras of 725 oy: and the Navy acezpet 
‘Li but ose of & 2 
A Yes, sir. 
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Q Waich oa2 did they noc accent: 


A They have not ‘ncorporated ia the permit our recoa- 


Q id Saay give you a ~73240a <- 


oyreves ft mpevy wm, oa on i it ce 8 ie - $c e342 & + } . 

THe COURT: You dida’t specizy waat tre clear 
“ 3- ‘ ey 4 seo? Sante leq mee? 

5a ial wouLs oe - son's “AoW 


THE WILINESS: No, sir. 
THE COURT: You don’t know what they ougat f9 
use. 
Q Did they give you a reason for not doing that? 
A They felt that they weren't sure that it was 
feasible to do thi3 at this point, And they thought that 


they would like to study it aud evaluate this proposal before 


they incorporated ‘’* 1s a condition of the permit. 
Q It was made part or indicated to the Committee 
doing the monite’.o7 that this should be considered, is thst 
vour understandins? ve 
Tu? £OURT: Wall, it wasi't done, anyvay. 
Q It wasi2': done? 
A iio, 
THE COURT: That xoney wasa't in the budget. 
Q O4d vou vetelve aa fatteatioan fron the Cores frat 
Dake! 3 > :) red a ae Oe ° citorinz ot MCS > | 
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1 Q So although it hasn't been done at this tine 


S 2 still a feasible altexrmtive 


A od, 


By Ma, BUTZOL: 


Co 


> [? 3 . T ~~ = . . - - % 
Q Mr, Conk2y, £ gacaer from vsour answers to il. 


5 | CROSS@EXAMINA TION 


8 || Coaun's questions and also to the question the Judge zc3ed 
9 | to you, that it was the position of EPA that ia order co 
10 || eicher deny or restrict the use vf the iicw Londoa Duno site 


YW EPA had uz be able to prove that there would be an unaccentadle 


12 || adverse tnnact, £35 that ecrrect? 


14 4} Q So that ta deteraining not to veto the selection of F 
15 || the dump site, that did not indicate on the part of FPA, did 
16 || it, that there were no risks of unacceptable adverse ‘npact? 


17 A No, it did not. 


18 Q And you recognised, dfd you noc, that there vere 


* 3 > 2 . * oo . = tin = 
19 |] pocanthal .loag-terg lovacts that aigas eceur: 
20 A Yes, sir. 
| 
| rs . e : ‘ 6 
21 |} G But vou wire trsole, at 1235 by your readin; of 


22 


the law, to prove Shit thove would eccur; is that correct? 
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in teaching the conclusion that they could not shew absolutely 


an unacceptable adverse impsrct? 


consult wita 


1 
12 Marine Quality Laboratory. 


13 


14 


THE WITNTSS: In the Permits cranch, in 
15 Region 1. 
16 THE COURT: You went to somebody in Rhode 


17 


THE COURT: And where does Rosenberg work? 
Island? 


dcinty eE a ear ene - a he aia BD cee 
18 THE WIZN=SS: Cr. Phelps, Cr. Schasiaer, Dr, 
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20 
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22 | 
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| 
And you, yourself, do r0t kaow -- | 
| 
uo, 31%. | 
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Ani you don't xaow on what basis taney aay Rave 


the conclusion that they couldn't prove an unaccaptadl 
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‘his with other agencies: the Bureau of Sport 


Fisheries and Wildlife, the National Marine Fisaerte 
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THE COURT: Wait a minute, 
Bureau of Sport Fisheries? 


THE WITNESS: Yes, sir. 


Tih COURT: Do they knew anything about this? 


I support, 
And the Bureau of what? 
THE WITNESS: National Marine 


think, t's within NCAA, 


THE CCURT: Nations! Marine Fishe=: 


4 » 


who else? You said something about Wildliz 


you say wildlis2? 
THE WLINESS: I thiak we disc 
Bure2y of Seort Fisheries ani Wild 


Tic GOUAES is tnat one asercy? 


Fisheries, I 


ed it with th 


uss 


ans ver 


Q Isn't it tne case that everyone was concerned aocut 


this, but no one was able to say definitively that these in- 


pacta would occur? 


A Everyone is concerned, yes. 
Q Yes. Did you ever consider calling a public hear- 


No, sir. ‘ 


A 
Q You referred to Dr, Schneider at one point and you 


15 | also referred to the monitoring program. Are you familiar 
1 


16 |! with the monitoring prograa, itself? 
W A I have seen it, yes. 
J 3 
8 Q Could you tell me whether that monitoring program 
‘ ’ , Z ~~ 
19 is desizc:1 ia anyyway Co measure lonz-tera impacts? 
20 A  .I couldn't 2nswer thst, sir. 
21 a | , 
Q You don't know, ( 
22 And did your Agency or did you considex the nossi- 
‘aA | | ; ; 
i | biticy tat the seoils nigat de fspoad et this site sad ac 
24 || mayo far a consigeradle reriod of time, Sut thea perhaps move 


a year or a year and a half later, a3 Dr, Bohlen described 


2uy. 
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1 | lagt wees whan I think you were here? 


2 A Did I consider? 
‘®@ 
3 oO Ys 
4} A in, sfx. Bus -< ne, 
| 
5 Q Let ar ask you about the conditions that -- well, 
6 "at me j:3t rerer you to the monitoring progran. 
7 You 222 aware, are you aoc, siz, tnac tie acnicorin2 


oo 


to be undertaken in connection with the monitoring prograa 
9 defines =he dump site ia the area in which materials have to 
10 || be contaiacd a3 a site with a radius of one mile’ Are you 
VW avare of that 
12 A Mes, 948. 
13 Q So that would be a total area of 3,14 square niles, 
14 is that correct: 

15 A Yes, sir. 
16 Q I want to show you a letter dated May 28, 1974 from 
17 Me, Schneider to Dr. Pearce. 
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BUTZEL: it is a letter to De. Jack Pearce 


4 


Schneider there takes note or the 


area in which dumring should se allowed in the last paragxaph, 
And I wonder if you would just read che first three sentences 


so of that pareszazh? 


12 |; A Okay. "For adainistvative purpotes, the Aray Corps 


| 
13 of Engineers should minimize the boundaries of the duzp site 


oz region in which they cre willing to compromise the environ- 


15 || ment. This entire monitoring program is useless if an 


16 || infinitely large cump site is permitted. I would suggest 


“4-5 


7 || a half square mile area from a centez marked buoy and changes 


18 || ig the above indicators would be indications of appreciable 
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22 THE COURT: Is Schaeider here? 
Miz WITNESS: Me, siz. | 
Ths GORI: Is : 2 1Llox? | 
MR, BUTZEL: Dr. Schaticer, your Honor, 13 one 


u of the scizacists at the Narragansett laboratory _ 
P 2 whos Mr, Conley referzed earlier. 
t & 

3 || as wees 8S, Bee Tagless | 
| $e (sz 2, Batcel) Tre quastisn 23 ts Se a s2ktse? 
| y : 

5 | A io, siz. 
ina 

6 | Q So Dr. Senceider recomnmendad a half 2 square aile 

7 \| as the Limits of tna dump site, dica's ne? | 

8 THE CCURT: ‘s there really anything sizaifi- : 
} | 

9 caat abouc whether it's a half or a mile and a halt: me 


10 MR. SUTZEL: I think that if you look at 


no} lettez, your Honor -- do you have a copy of tue 


12 | exnthis 42 frost of you? 
| rhisic 44 feoat of seu 
13 TEE COURT: No, no. I'm asking you. 
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16 THE COURT: I mean how big is this ocean cover 
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snd he recommended a half a sctuare2 nile. And, in 
sie deconme 3.14 square miles, is that correct? 
Yes, sir, 

Did you ever check back with him about that? 

I did not, no, ‘ 
dow, I woud like to refer you to the letter of 

Do you have 2a cony of that in rant of you 

Yes, sir, 

Mk. BUTZEL: Your Honor, this is part of Mr. 
Coha's exhibit, I thought I could provide you 
with a copy so you can follow along, 

THE COURT: Thank you, 

This 1s part of Exhibit E, right? 

Referring to thea second page of this letter, your 
foa that the Corss of Eaginzers £!nd and begin to 


study wn alternative diszosal site prier to the com-encerent 


of dispos: 


concition 


lL at the New London Site, you indicated that that 


Could you indfeatc what the alternative site is 


that has beea found? 


A There are two sites, as I remember now. I would 
have to go bacx and ask someone back there. 3uc the two 
Sit2p eauth oh Fishet’ ss calaai. 

| 2 a satas thas <Sey are grasazizy tre aices eefosted 


to as Bel and 22 -- 


ay 
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Q 
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eS 
study that site? 
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Yes. 


-- on what is Exhibit 1 in this case, she chart? 


All right. Do you know what stuiles hive beea 


undertaken at that site up to now? 


Up till now? 
Yes, 


Only in a very cursory way. I really doa's kacw 


Well, in cursory fashion, what has been done to 


As far as I know, I think they have begun to study 
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the currents in the area, 
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As far as I know, I don’t really know. Tha Corps is| 
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to the second volur2 of the Final 


case, and to what is Sxhibit M at the end of that - aa 
10 excarpt from the Federal Register: Enavironmentat-2roteaction 


1 Agency, Ocean Dumping, Final Reguiations and Criceria 


Environmental Impact Statement, that’s Euhnibit 63 in this 
‘ 


Those are your regulations and criteria for 
13 selecting disposal sites, is that correct? 

14 A That's correct, sir. 

15 THE COURT: Exhibit N? 

16 THE WLINESS: It's Exhibit M, It's the EPA 


7 criteria from the Federal Re 
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18 Q tiow, Mr. Conley, ia this Exhidbit M I want to refe- 


19 yrr speeliically e¢” Seetica 227,64, which is on Paz2 28520 
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21 | 30 you see that sectioa there, "Disnosal of Polluted 
22 | Dredged Macerials"? 
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A tes, giz. 


Q All right. New, the criteria for that states under 
Pareqrash (a), "Disvesal site selectisa., Disposal sites 


shoul be axrcas where berchis Lit: which might be damaged 
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acceptabie adverse effect3 co known nursery or procuctive 


Then this is tre sentence I want to direct your 
attention to: "Where pr2vailing currents exist, the currents 
should be such that any suspended or dissolved matter: auld 
not be carried in to knevn nursery or productive fishing 
ated or proftecced shoreline areas." 

Now, sir, you ate avare that the New Loncoa Dumping 
Ground is approximately tvo miles away from the Connecticut 


Coast, are you not? 


A Yes, sir, = 


Are you also svare, az is stated in the Navy's oun 
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those ast drift aorchkyest currents would carsy e2-cher sus- 


pended ex dissolved material iato those nursery az2as? 


atiean: co do this {n their evaluation of the project. if 
myself can't -- I really don't know, 

Q Were you aware of these criteria of the current at 
the tins that vou concluded that you couldn't prove there 
si4 be 29 adverse efEcets? 


4 I don't know whecher our scientific peovie did 
» #e probably were, because it was in the | 


A Yes 
Environzental Impact Statement. I would imagine nat th 
people that reviewed this did. 


Q And I think Mr. Cohn said you were responsible for 
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Teere is no reason way the dump site which ia now 


10 lseated at Yeu London could not be Iccated outside 22 Loag 


n Island Sound, is there? 


7 - xt Fo 

8 Q Now, Mr, Conley, one final series of questions. 
| 
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A No. Another dump site could be selected. 


7 13 Q And it cculd be outside of Long Island Sound? 
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A Yea, sit. 
15 Q When you wrote your comments on the Revised Draft 


16 | Impact Statement referring to the New Marine Sanctuaries and 
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v7 Ocean Protection a 
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or whatever it is called, you didn't 


i rt % see a | 
8 ll mean to sugg7s= by that, did you, sir, that the Navy hac to 


consider a site or f2tect a aite in Lor2 Island Sound? 


= need 
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A No, sir. 


ie. Q In fact, the dumping could take place, could it not,) 


‘é at these two sites that we identified earlier? 
| 


23 
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2 | THE COURT: Well, anything could happen, 
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3 | Csuacssics, Ideas see tha ieee Shr 4. 
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to disposal outside of the Sound that SPA -- 


THE COURT: Some international law requivenrent, 
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5 is there, Mr, Conley? 


16 A No. 
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notning in the law that forecloses the use of these s 
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think part cl it was the feeling that we could try to effect 
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any comments we might add to thls through our conditioning 
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g Mot at that tine, 2 2e3a thas waa ta Ene Sali o- 
1973. Had you assumed by that tise that the persit waa going 
to oa issucd? 

A I hadn't assumed, no, that it would be issued. 

Mo, sir. 
MR. BUTZEL: Thank you. 
I think that's all the questions ! have fre 
M,. Conley. 
HE COURT: All right. 
MR. COUN: Just two questions. 
REDIRECT EXAMLIATION 
BY MR, COHN: 
Q Counsel made reference to the Ocean Durping Criteria 


at Appendix M, Are you aware as to whether or not that is | 
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strictly azplicable to Long Island Sound? 
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1 ocean dumping, is that correct? 


. A That's correct 


3 Q Tne other question [ aad wis the sernit, I belize, 
A does. it act talk in terms of 2 soiat cunning? 

5 A $8; 8&3. 

P Q And if that was applied it would aosly over a one 


zile-racfhs cizsle, is thac corzecs? 


A No, That is in the criterla for monitoring, that 
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13 || that right? 


15 Q What would you estimate? Do you have any idea if 


16 it would go as wide as the 1,1 square miles in the permit? 


A I really couldn't answer, That's what tre monitor | 


14 A It may not, 
17 


1g || fag will dotermine, how far is it. : 
19 | Q “me elfox® is to put it at the polat, thouzh? 
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point, isn't that the case? 


A As I read it, yes sir. 
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I call Dr, Pearce, please, 
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exanined, and testiifed as rtollows: 
THE CLERX: Will you please state your full 


name for the Court, 


THY WITNESS; P-e-a-r-c-e, 


And where do you live, Dr, Pearce? 


DIRECT EXAMINATICN 
BY MR. COHN; 
; What is your particular occupation, Dr. Pearce? 
A At the rctesent tine I'm Officer in Charge of the 
. 


Sandy Hook Marine Laboratory which operates under the National 


Marine Fisheries Service and Director of Ecosystems Investi- 


4 * - 
vations at that Feboratoxy. 
7S ~ + = =” cs 2 pS a i 
"3 A 7% o 43 4 pa a de om pion Ju Soe lu J 
A Academte triaiiutnag or iaterest3? 
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Q Yes, 
Well, can you sive us fizst yorr atadentie traintic 
ad thea where your Eleld of inter. .« £37? 
A I have a BA deazrce in Conservation Education in 


oe - i 


Marine Biological Laboratories in Woods Hole; and then 


taugnt in Caltfsenta for “70 years and took ay presenc 


| 
| 
8 | position In 1967 at Sandy Hook, 
TEE COURT: Well, since you went with the 
Government in 1967 you've been at Saady Hoo? 
Wf THE WitiZSS: Yes, sir, 
(fy Mr. Cohn) What do you Jo there 
13 What do we do there? 
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Yes, 
15 A The laboratory initially had its principal respon- 
16 sibility in the study and management of marine game fish, 


17 In 1970 the laboratory, was incorporated into NOAA, the 
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18 || National Oceanfe and itnospheric Adminlstvacion, and cur 

19 ulssion was Sroadened to include all zisna, doth cernerctal 

20 anc sane fish, 

21 In addition to the fisheries wor': ve're interested 
22 || in the total‘ty of the e-vtronrent inva ch Lish Live La, sv 
23 || we've been concerned with a varioty of environmental problems; 
24 probiens of ocean ducping, dredging spoils, sewer sludze, 

29 || detertoration of coastal wetlands - all of those aspects of 
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| ae | oe \ 
5 |) 2-fte2 on acean dunning tic’; ceva raferrad £9 tn <2a¥3 Casiie 
6 || mony? 
7 | “A 7@3. The Subcommittees came into existence, I be- 
| 8 lieve, in 1972, I attended my first meetings late in '72, 
9 || And there is documentation as to the date when I was appointed 
Cs ¢ SC ath ~~ a £ 7 
10 |} -sairman of che Subcommittee. I say a copy of that this 
ASS 
1 morning. 
om 12 TRE COURTS «Thuc Subcormictee is on -cean 
+m 
L ; | 
‘ 13 Dumping? 
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i 14 THE WITNESS: The Scientific Advisory Conmittee ; 
; 15 on Ccean Dredging and Sooil, 
” : ‘ 
16 Q Now, showing you Defendants" Exhibic A, can you 
; ' 
17 tell us what thet is? ; 
| . My, 
j A This i: ‘ ” ¢ é. a c OR Si t- 
18 A Nis 13 @ setter written by myself on 20 J ine, °73 
| 19 |) a3 Cliairman of the Subcomaitree to ry Regional Director, Mr, 
| 20 |] Susseli @, Norris, ‘tie'g the Kegional Director for the 
21 National Marine Fisheries o kyvice, iiis office is gituated 
| 
22 }| 22 Glotecste~ 4S uSSAUSECS. 
j | 
cd 23 | Qe CLURT; «ols that an exhibit? j 
24 MR. COHN Yes. That's Exhibfe 1. ££ your 
ae | ‘ 
eae | Horor pleiwe, for the defsadants. f 
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held at Newark Airport in June of 1973. 
Q Yo you c<ncw if other members of tae Sudcomittee 
saw chat Letter? | 
: 2 Techers oF saa Sudccamissee of caalie survtogzaces 


that attended the weetiag would have been furnished with 


copies o© tmhiz particulsur correspondence, yes, In this case, 
Mr. Hard and br, Jan Pragar, 

Q Now, can you explain how certain members were 
omitted from the carbon copies of that? 

A It may have been that the membership of the Coa- 
Giccoe -- Lt yaried somewnaac iniclally  aassuca ag I believe 


Dr, Pragar was initially a representative from EPA to the 
Comaittee. 
Later on Dr, Phelps replaced Dr. Pragar in this 


capacity, 


Subsequently the Committes was stable frr 1 number 


of yeays. Racently Dr. Odale has reslaced Dr. Mead. 


Q Why don't you just reid the first sentence of that 
parazraph, 
A Cxay, “Dx, Pearce develoned a sequence of events 
hich wieght allow r to initiate ir dredzinz activi- 


le. sometine in Uctober or early tiovember 
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Liat meecias also discussed whee is contained tn thre 
paragraph of this particulur letter, 

Q wen you say that you develoced this particular 
scenario or sequence of events. what was the basis of that 
Was it selentiric, in parc? 

4 In past it vould be setearilic, I don't recal 
of the details of the mezting, The mecting lasted for ab 
cwo and a half hours, as I recall. 

Q There were some non-scientific -- 

A And there would be non-scicutifiec asnecta or thi 
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13 cubcommittee has always regarded itself as not responsible 
14 for identifying various dredging or spolling sites. That is 
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ct 


ne responsibility of another agency. 
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V7 an overview on these problems throughout the New England area, 
' P 


18 ia partiaular at least up to now ila Long Island Sound aad 


> 


16 The Subcommittce has always seen itself as having 
19 
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20 So we fale in out feliberaticns thet there waa not 
{ 
21 | tficlent evidence that the New Lendsa Site would be any ccre 
| ' 
22 eotic mayjylts fing Vv e345 reangtarn Roast ita Aaa fn no! 17 
i} »StL10oNnayd wine? he tray, Gs te 2 ane aie 2 1 Ve m Pp eds 
| 
@: RF : } tae - oats 
t 23°|| of fact, historically there sad already been CoatKroversy sur- 
| 
it F . = . - . “pee bined wits 
24 \ reunding the Breatoa Reef Site, for Lastance, 
{ 25 In the deliberations of the subconnittee Through a 
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period of tive we had idenriftad aiterratiy 


44 NY oe 


“4 . 


turned out to be objectisnzh%2 +5 


or to certaia There was no 


instance, tne Brenton Reef Site, scientifically, weuld have 

| 
been any more udvaatazeous to the public or the Navy than, 
say, the New London Site, 


Q That was brought up at the meeting? 


A That had been discussed, yes. Rather negative 


scientific aspect: We knew of no real evidence which would 


indicate that one site or another would >e 


anv mor? anictapole, 


Q Looking at this memo, can you read this particular 


passage to us at the bottom of the paz: 
A Yes, 
Q This is Exhibit 19? 
A Exhibit 10. It's a letter 


from myself, For the 


record, the particular memo was sent to a distribution List 
whish 43 not attached kere. 
73 and was enaeerned 


Trae memo is dated 


with the Meeting of the Scientivic Subcommittee on Ocean 


Dreczing and Spoiling held in Walthan, Masiichisetta on 13 


r, ‘73, The sentence that I've Sean requegted to read 


‘ "The Subcoruittee recognized the tea London Spoilinc 
LE 3 the best site tro wse at the prasen eines, 
-= 
. A265 . 
Q Agaia that was on ene basis of your scelentifte and 


OGePraie | 
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oun Cece (RSA od Siete Pose ov Oona a "is SAAR et ad 6 6 ren Ore Oe Ot 


} ote-ecientific diseussion? 
: Y 
| 
2 | A nis is based unon a number of discsussinag at th; | 
3 | articular mceting and provicus meecings. 
‘ | 
j na ° 1 7 
z $ dow, there's a semicolon there. Perhass. I should 
Sil scurisce that s2ateace, 


6 Q Why don't you. Surely, 


SS “oor; 


| a i'll repeat the first part sf the sentence: 


~ 


"The Subcommittee recognized the New London Spoilia,; 


j 9 Site as the dest site to use at the present time; it saw no 
f 10 need to transport soils to another site further to the east". 
; n Q hank you. Did you recefve any comments from other 


EE ess 
~*~ 


give you their reaction to it? 


a I have no written Cotrespoudence that I'a aware of, 


~ 


~ _ 
Ca oa) 


I have all of my correspondence with re in tezard to the 


—s 


V7 Subeonaittee, Ifa apt averto of any written correspondence. 
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8 || Many cases follyving thease neetines t 


ro 

| 

nethers of the Comuttsaa? 
272 are exteaslL yn al 


19 || calls, But I'm not aware of any criticism of this part 


f 7 
ye 
?) 
Cc 
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. 20 statement. 
Had there Seen critiszis= this senteace vould have 


pean amenceld oF echanzed to refloct the rarticular ecriticiss 


of an individual participating in the Subcomalittee, or of any 


3 


I assume they sew this mero, Did they contact you, 


sid aight have been at the Subcoraittee meetiag lz thers vere A 6 


Babe ay 
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ee eseand 
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asfections this would have beea anended and there would “ave 
L428 a SuUdSetzent plece of correspondence carry.ag a aw cate 
caling wita che same sudjece. 
Q Let me ask you this: Did you receive any proae 
c21lts othet <-- 
A I couldn't recall, As I say, generally after 
these neaetinzs I mizht talk wich Dr, Ulsper a weex Llacer, oF 


I might tal: with Or. Phelps tvo weeks later or the nexi day, 
aad I siaply have no record of these phone calls. 
Q But they saw these things and never wrote to > 
A Yes, There is a list of weans ican at this particu- 
lar meeting, and I believe Dr, Phelps was there. 
Q Everybody on that list got a copy? 
A That I can't say. I don't think so, 
Generally, early in the deliberations. of the 
Subcommittee minutes ,of the meeting would have been sent to 
my Regional Becues.ckt kid co menders of tha Subcowsitcee. 
At a period in the development of the Suscocmittee aad its 
activities various stac2 agencies from the states of New York, 


- 


Ceqreetiont cad Rhode Island requested that they be able to 
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have attendee? on a fairly regular 0a313. cccastonally we 
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will have a mreting an4 a representative of one oF Che Boates 
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20 


21 


22 


23 
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Once we started tnigs policy, that is the atates hid 
an umorriclal representation in tha supcommittee, trea core 
-23pondence wouLd go to trwie@ pesole, Any correspondence of 


tne 5 tommictee weld hava Seen seat to these people, 


people coming in and certain people leaving, didn't you; 


maofitetal renre3entative3? 


a 


A Once it was under way the group, as [I mentioned, 


OO —— — 


was fairly stable, Once the Subcommittee nad been established) 


nc luded Dr. Carl tYerd xcrom the 


ye 


as I say, th: Subcormmittce 


pe 


Corps of Engineers, DOr. Phelps irom Era, and Ur, Mead froa 


. Geolozical Susvey and nyselz, 
Q Now let me ask you this, Let me tura to another 
topic, 
You are faniliar with the New London Dump Site. 


Putting aside the fact that you were Chairman of this Con- 


mittee, just looking at. it ag a selentist and the fact that 


’ 


OU jourseir, know Somethinz about cceanography let me ask 
’ > y o z ? 


you ix you nave any particular !mowledzge or this a3 an ap- 


propriate site. 


4 5 mm +yh ~} : ‘, - 
A I'm aware of the various resorts whith haiv2z boen 
syeoarred on occasion by the U.S. Navy, certain ancillary data 


that mizht be available in meno or in writt:n form, convers: 


tions held with iaveatigators who have worked at that site; 


reogle such az Dr, Zohlen, who {fs incicentally one of the 


i>~ 
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es ' } contractors working in the monitoring stud¢: and other inti. 
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~ormal in the 
| A a . 
i 4 | aren isserature, semi for-al in correspondence, and ia} 


| 
| 
| 
oi ia ik | 


§ |} ‘ormal based en enwercations ard 39 79 ith secola who Rave 
f 6 || conducted research <here, 
7 |] Q dave you core to any concl':sian concerning the ilew 
8 London Site as an anpropriate site - as a containamen: site, 
j i= 
' 9 || tet us say? 
: | 
10 A We are conducting a monitoring and a baseline | 


so 1 would not arrive at any conclusions 


That's an answer to that inwediate question. 


THE COURT: I don't find that an answer, 


I mean you're not able to give what you would 


regard as a scientifically supzorted answer 


7 - c 
4 
’ 
. 


THE WITNESS: You could say -- would vou reseat 
the question once azain? Let's go back, 


Q Weil, essenctialiy all L'm askinz you {3 pute fi. 


20 || asice tue face that you are involved in the monitorinz and 


21 


|} 80 torth, just as an oceanseranher that's Zamilfar with the 


ow Qer 
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1 | fudzment on thac site. 
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25 


THE COURS: Susrtose he's asking you thes, 

Q All right. Lat‘'s start with chat, anyway. 

A Ckay. At the present time [ think that the 
scientific data chat is available, or the data that are 
available would indicate that it ts probably not a con*tain- 
ment site in the stricte3t sense; that is, every element cA 


is disecsed of at a poiat will venain within that site. 


Pur I cthis« at the presenc tise this would se true 
& “Ya , 4 ha TF nA or i ~~ 
of almost anv continental chelf diszosal area, There ar? 


currents <«-- 


THE COURT: So it's a relative containment stf*? 


is it? 
i3E WITNESS: I wouldn't want to say that. 
THE COURT: Isn't there some word "relative" 


used at sor 


wit ee) » &€. ast Tne 4 =P ee 
MR. COHN; It 43 in the Impact Statemerzc. 
THE WITNTSS: ZI wautdatt wse the tera "relat!" 


contaLarent site 
TRE. COURT: Ui Ficht. Sa ft is noe seriect 
coatainmeat? 
THE WITNESS: That's true. Eut we don't fener 


how imperfect, Sa you can't say "<atative™ 


’ 
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1 |} THZ COURT: Wall, with relation fo otner 
t | 
! . 
; 2 | available sites, is if 1233 suitable from tne , 
f 3 stanizoint »2 containment thia others that ycu 
} 
4 know of? 
i 5 TSE WisuzSS: ‘2 we coupare it wica sites 
r ; . 
} 6 that have been identified during the proceedings 
f 7 durirz these hearings, I don't think you could say 
e that it's any better or any vorse than, say, the ’ 
{ 
[ 9 Brenton Reef site at the present time, 
' 
' 10 There are current systems that exist in the 
t 
* | 
3 i 
12 in the alternative sites ofishore which would | 
i 
' 
: 13 render those non-containment sites. ¥ 


VI 
14 It is true that in this particular area there 

15 {4s extensive current system, an indication of 
16 | coast-vise movement of w2iters sometines up to tvo 


17 Slar measgureme2 7t3 Rave bees 
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18 


Brenton Reef Site. There may -be current sy3tens 
| made in Provizence Harbor and other areas that are 


pr a 


19 used for dumping sites. 
20 Q (By Mz. Cohn) Do you have indications from your 
21 || studies that worm burroviaz teads to atabilize the maturlal 


23) OA Well 


there has been mentior that worm tubes may 


| * . a . * 9 — 
24 Wi raginit in tnatability in hardened sedi-enct3 whica are Jisoosed 


of at tne New London Site. 
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1 | lL think there's a considerable literature, however, 
' 


2 2 


sat Indicaces thac >eathic or bottom Cre trag 22 3anisss, 


sertain gmall shrimo-like aainzals taat form tubes ant woras 


4 ad so on, will tend to stabilize gedizants. That 13, a3 
5 || spoils become colonized by these orgaaisss their presence, 
6 | -aeye tubes and go oa, sect 43 Fine seriags - you eisns. S22a< | 

| 
7 \| of them that way - that tend to hold the sand grains tozecner. 

i 
8 There is literature - I could curnish you wita 


9 || exact citations, but Dr. Rhodes and other peo 
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10 this to be true. 


ae 


iB 3Y THE COURT: 
12 Q Well, accepting that as true, is the spoil with 


13 which we are concer:ed here such as to actract this kind oc 


yee 


14 || sea life? 
15 A Studies done by the Navy and furnished in reports 


16 || to my office suggest that these areas following previous 


7 | dumping were recolonized, so there's no reason to believe that 


t B * - 
18 || she sediments that az4é tolng to be dredz2d up 2uris 


. 
, 


19 || present operations will not also be recvlonized. 
20 Q You mean some of them are transported to the site 


21 || with the spoil -- well, you don't know that? 


, ; ; t ' gn 
22 A No, Some organisms are. «s2Te s provably “as Coust. 
23 | 1 t a}, f ’ e { oa oe + ‘ e : a eas 

| l dentt think terere's a mivine Silotogsst im ens 
24 || group that would not -- 
25 | 7 , <a , 3 
é () So yeu have the same life joins on at the new site 
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ae 1 that you had going on where it was befor? ; 
| | 
| ° eo 7 = . . * | 
2 a Weil, che life is moved there, Wnether it survives } 
: 3 e~ because you have 2a chaass in salinity concitioas., In tre 
' 
4 || river the salinizies tend to be reduced. 
5 | But within a <airly short nerisd £ taink anst 
6 || studies that hav2 deen done in this area, that is New London } 
| 
7 || ot Provéidance Earbor, indieace that sxe dredziaz spoils are i 
‘ 
: f 
quite rapidly racolonized, Certain forms, chey generally ‘ 
t 


9 || appear in a paxcicular sequence, And as I've said, many of 


10 || these will form cubes and s9 on wnich will probubly tend to 


et TE Re SRE eer 
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~ " : ~~ a 34 “ 
i? stuoiiize the g2cimencs. 


© 12 In fact, there is a Yeszasea project on 


° ; 
ric +. 
3O0LGS 4.2 


13 || Europe in which they are trying to introduce various rarine 


15 Ca keep these sediments from being eroded. It's not concerned 


with dredginy and spoiling, but simply with oresarving vertain 


14 || organisms to stabilize sediments where you have heavy currents; 


beaches or tidal flats. - 
y) 


. 


So it is known that certain centhic or aguatic Life 


~ 
w 


will, once ic's present, toad to scavilize sediments rather 


20 is Cestabilizing it. 
} 


] , A : ™ ' s ee 
2 Q All tiche, That's very interesting. 
t | 
22 OV ing 4 1 %.fahk = de a, | 34 
-7 a] 7 t ® “ie WV. et 3 is 
a 
a 23 | os 3 + 7 ! 3 -4 7 +} 4 2 4 rs 
found in the dredced materia jhen it is recnoved Erom tne 
. 
river 


a - - tT, J ophe’ 
Yr, For exanple, FLsnt. 


Yes, cir. 
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fi 1 Q And later oa the same kind of aquatic Life is found | 
2 jj 2: the duno sice ia the spoil, vizas 
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‘ 4 Q Wall, it’s just =oving ta spoil from one place to 
5 nother, isa‘: it? 
é a #2ii, you ~2 movinz tne sedizents and the organisas 


that are entrained in the sediments. 


other environztental conditions the animals that came with the 


10 || sediment may die sooner or later, but some will probably sur- 


| 


vive. But also you have other forms in the surrounding ares 


which are reproducin; the ezzs or the larvae are carried to 


13 the dredge spoils just in the same way they would be carried 


14 || anywhere else, They may settle and colonize this and form a 
'5 || community which tends to stabilize the sediments. 

16 Q On balance, then, does the deposit of spoil in a 
17 


Now, Decaus2 of changes ia salinity and certain 
new site with this accompanying development of aquatic Life 
= any 


result in a zreater dver. \. quantity of aguatiec life? 


18 


19 A Initially tae life is reduced because, obviously, 
20 || you have marine life -- 

21 | Q Initially some injury is done to the orocess. But 
22 | after that initial fu-iact on the aguscics Life has been overe- 
23 | cone, ther do you have more aduatie life than you had before? 
a4 i yl There is a possibdflity of haviag more, but I would 


sav the probedllity ts such that you would nrobably have the 
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tif. 
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17 


18 


19 


20 


21 


a bo whaler — ~« 


ima, or in certain inacances raduced amounts of Life, 
Q Because you've renoved : source for “seir supper 
1 The site cc the channel woere the dr2zdzid g2-e2rial was 
cn frou? 
A You've removed the aninal life there. But once 
trat's ronoved, the dredzing area will also be recolcnized 
£2 it's act econtiauously 2redzged for malatenance. 
Q Well, chat's what I say, So that would be recolon- 


iced and then you would have a new area at the dump site 
whica develops aquatic life, richt? 

A Night, 

Q So that in che course of ims you have a nev 
colony as well as the old site producing aquatic Lifa? 

A That's true. 

Q And accordingly more aquatic life than you had 
fore; is that your view? 


A You could have mor2 possibly, but you may have the 


4 
without studyin 


72me arcunt, a particular situation it 


ay 


would roaily be dizificult to say. 
Q All right. Now, with respect to that aquatic lite 


chat resent 


thet we are sooaking of here, does 


adverse 


a ny 


NE Re ENED Sere eee 


ee 


man's 8 nee oe —_- 


you orizinall,; hed a shrimo and thea yeu out the mud, the 
~redging sooils cown, and deraaps you nave amphipods or 
Q@notnes .o2¢@ Of orguais2, his m have 2reater or less 


2 


‘tlue ia terms of che foci chain, 3ur azain -- 


Q Well, tr questicy 13 does it Save an adverse sone 
A The anizal life? I would say probably not, no. 


‘ would ifad it hard to conceive of an anlzal thac 
voionizes a pile of dredging ss0ils having an adverse inpac 
2a the total sense on other aninals there, 

Q Then wnat is there, what potential for adverse in- 


sacc is ctaere in tae spoil itselé? Is it the sediment that 


A Well, it's the sediments that are deposited, you 
have the possibility of these sediments moving on shore and 
settling out as a fine layer of silt, which could conceivably 
chill marine life towards shore, > 

You have the concern that these sediments that are 
being dredzad up aad taken offshore may Nave pathogenic micro- 
OFganisns ia thea; that is, bacteria and viruses that could 
Cause -- wouid be iafaicai to cha humza well being; that is, 


people swinniaz on the beach, This is a posaibility here, 


that area, areas tcward shore and areas up in the river, and 


is Bactestal counts are extremely high up in tae river 


| 


this arza a3 Neaviiy poiluc 
icteates that previsus dredzin, 


tly cons: 


p-2sent 
entire estuary, thac ig the mouth of the Thames 
River, has bacterial coeits such hisher than would de accCepcasle 


recreation and would vrobabl» Preclude the closure 


é 


Ne CRP eee \ pnw 


of much of the area for shell fishing at the present time, 


a 


You attrib:te chat to pollution that enters alor; 


of the river? 
Any number of sources, ye3 
Q You don't attribute that to anything t 
from the dump site back ~- 


A Right, : redging, you see, 


So what I'n saying is YOU may taxe material offsho.e 


ic alcroorzaniams 
shorevard, 


But the preliminary 


very Coupefeat misrobi 
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We may not be adle co discern it, 
' 
2 Q But “oa know there's some to start with? 4 
; A Pardon! 
' 4 
Q You k2-w there's some of tris bac teria? 
| 
c 
a A de «gv that tais oacterla -- or there is evidence 
. 6 | for bacter!a ‘2 the water at the mouth of the estuary at the 
| 
= 7 Ih 
ij present “ice, 
8 We kaow that in the sediments closer to shore than 
| 7 || the dredged spoil area, we know that in these sedimants there 
‘ } 10 5 
are large amounts of coliform bacteria which indicate the 
ui possibility of pathogenic bacteria being present, 
12 ae 215! 
Q To start with? } 
' 


A To start with, Previous to the recent dr-dzing 
episode. 


15 THE CORT: ALL right. 


ee er rs re re ne ere er 
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16 || By Ea. COM: 
7 as 
9) Let se ask4ou just in closing about the moaitoriag 
18 
STalecet. 
‘ 19 — : ‘ 
Are you supervising the monitoring project? 
20 : ‘ 
a A Il have ultimate supervision for the nroject, That 
» 
2) , : : : a ss 
is, it is being done under the hlerarcay of Che keosystems 


i 
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22 |\ ns 


| Investivzations. The gentleman who is the immedilate gupervisor 


23 || 


of.the project is Mr, Robert Reid, he a 

re CA 
24 ah eee ; ae , 
Q And i3 that sonitorinz prozram going on risht now? 


| 4 The monitoring projsam is going on at the preseat 
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20 


21 


22 


23 


24 


25 


time, The research vessel is leaving Sandy Hook today, as a 


3 
matter of fact, and they will coomesacea a new serio; of opera- 
Cions on Monday. 

i have a schedule of events which you might waat to 

consider, fhis lists the various -- 
THE COURT: Are we being invited to go aboard? 
THE WITNESS: You're welcome to come along and 


fish, if you want to. 


THE COURT: Well, let's hear about - 


it] 
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you're offering, 

THE WITNESS: Oxay. Now, the event; are tadue 
lated on a sheet of paver which L have in my briec£- 
case, and I've been out of the area for the past 
three or iour weeks, so I would not be able to re- 
cite a detailed chronology, 


THE COURT: Well, generally, 


THE WITNESS 


i 


Generally, prior to dredging 
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microcrganises: that is, the bacterfa a-4 30 on. 
Another groun was thera Zetting bhes:line measur 
ments for the tyres of benthic orgaaisnas that are 
present in the srea, 
Still another 2renoy wag there taking p s3sical 


’ 


measurements of turbidity and current Structure fin 


m3 area; toat is, the area to recvive the 


29 
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dredzinzg spoils, 
There have been a ausber of Giving coerations 
9 #25e33 C22 isbstexr posulationa, these larger in- 
verteorate and fin fish that can be seen by divers, 
So prior to the actual dredging and snotling 
Operations there has been quite a comprehensive 
study onzeing to obtain bSasgalins nea zsuremencs 
against which fucure chaage can be compared, 
Q (3y Mr, Cohan) Have you got any preiininary data 
at all? 
A I mentioned some prelininary data a moment 4Z0; 
tnat is, that we have evidence that there ate lars2 standing 


I had a phone call from Dr. Alexander, who is with 


the New York Ocean Seience Laboratory at Montauk, his phone 


call was received yesterday, And he has evidence that the 


curbidity resulting from a spoiling operation cleared withia 
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the future, 
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switch to an alternate site if Something developed chuc iz 
Was needed? 

A I taink it would be -- I don't want to use the 
term "disastrous", In terns of the researchers, research 
neople commit themselves to a certaiy activity. Measuremencs 
have been made -- 

THE COURT: The question is do you think it 
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woo could consider alternatives, 
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Q From a scientific point of view, 
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of the Subcomnittes was to get some kind of an overview, 
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Q Just with respect to several of your Last answers, 
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been done on the investizatioa of alternazize sites? 

A Within the monitoring progran? 
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A mere has been nothing done by the monitoring pro- 
gram under the purview of the National Marine Fisheries Ser- 
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Q There have been no studies commenced on the alterna- 
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A None whatsoever, 
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14 in Long Island Sound. 

15 Q And you would agree that that should be done, is 

16 || that correct? 
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A I think we should lock towards thet. I think the 


New Enclend River Besins Commission came into existence t 


consider these kinds of total rroblems within this drainege 
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basin, 

So there should be comprehensive research programs 
designed towards assessing the total impact of dredging, 
spoiling and other activities in Long Island Sound. 

Yes, I'd sey very emphcti:: tiv thet this should he 
done. 


Q Al] ight. Now, the disposal that is being under- 


thet creeting en additive loac on Long Island Sound? Additive 
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'to the stresses that exist there now? 
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lmarire sciertist ia this roor vho could sev vith env cerre- 


of certainty whether these materials are being cerried off or 
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MR, GUTZEL: Yes. 


MR. BUTZEL: Yes, 
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Q Well. the question was is 
load on the Sound? 
| A My answer is the same, 
o answer that question without 
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significant chemical oxyzen deni4, 
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Q I'm asking you about the spuils that we are dumsing 
here, Dr, Pearce; the materials that ep being dumoed here 
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6 | depress the oxygen content of the receiving waters to some 
extent. That is true, 
Now, what extent this has -- you mentioned additive 


eifect. So in this sense it probably will have an additive 


MR. BUTZEL: I understand, But you'va acw 


effect, The 2£fect of this, theush, is unknown, 
| ansvered the question, 

THE WITNESS: Okay, 

MR. EUTZEL: Your Hop could we have a 
recess at this time? 
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the New Lsndsa Dusein: 


about 


a 


12 


21 


22 


23 


24 || 


THE WITNESS: 


or other orinciz 


3ite, no, 
There were conversa 
aa 493 WLED usiler pecnie who 


ings, that it made relatively 


from the Thames River “redzin 
further east and put it at a 
that site than we did the New 


' 


pact could have been just as 


site, 


the public having to pay for 
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tion of the New Londen Site as compared <9 2renton Reef? 
| aA No, Scguicsceace is not a good word there, cLtiex, 
1 Q Geil, I'm tryiag to d2zine exactly whas 12 was toss 
y 1 did, 
] THE COURT: Well, do you have the rizht word? 


THE WITNESS: Pardon? 

THE Cor Do you have the right word? 

THE WITNESS: There was a deliberation arda 
consensus that based on a sumber of factovta 79 
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other factors involved, that is fishermen who work 
at the mouth of Provir z:nce Harbor probably more so 
than at the mouth of the Thames River estuary, 
that it did not make good sense to haul materials 
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monitored; that there shouid be 2a in desth ongoing study 
to monitor the possible eifects. 

And very early on we said thac if there was aay 
Jamage observed, then dredging and spoiling would immediately 
cease until such time a3 2n alternative site could be put 
into use. Aad this alternative site was to be jefined and 
studied beforehand, 


Q All risht. LT understand the conitoring. ('a tszia 


Was it consensus of New London as compared to 
Brenton Reef? Is that what you're talking about? 
A Consensus implies somelcw that we are acculascing -- 
Q That was your word, Dr, Pearce, 


A Okay. Whoops, Okay. 
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that we had at the preseat tine. 


Q More favorable than what? 
A Than 3renton Reve, 
Q Okay, Thank you, 
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8 And at the earlier meeting discussions, and a wide 
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9 || range of discussions were held, which resulted ia thig 
| particular focus possibly on the New London Sire. 


7 neering, Aad this neeting was subsequent to that. 
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| nN Q And you have no minutes, I guess, of that meeting? 
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13 || tial -- I have ay entire file on this matter, But, unfor- 
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A I would have to look at my varticular minutes of 

that meeting, 1£ you have thea availavle, and see whetaer 

they are comparable, | 
Q You're not able to tell me? 
A Not right off. This 1s very brtel, © chia =» 


memo went on for three or four pazes, so there was a consider 


a 


favs 0 Chese conversations, waat went on at those meetin 3? 
| 


able amount of discussion, 


14 || saya there are many factozxs involved; { think this is true. 
15 The Subcommittee has always seen itself as one 
6 || being involved with the total populacion, not just people 
‘ 
W7 || fron the State of C4énnecetsut of the Corsa of Engineers, but 


18 Tepresenting the American cit? 


19 in the total sense = enviroanental and othemise, 


13 Now, in terms of Item 5, or Paragrapn 5, where he 
| 
| 


20 For instance, we have Feog*atedly said that there 
21 should be hearflags in watch the cusen-nitree can meet with 
22 || the public in terms of informia» sem how we would see the 
t 
i} 
23 || Renscoring program going and so on, So the Subcomnittee « 
24 \) and £ think peak for tha Subde cece a3 Chuirman, the 
| Ad 
| | ee ' fa cid nee SG aoe ae ma ’ 
| é |} vubcommitte2e has always viewed thia thine as Yather broad: 
| | 


that there are scientific -- it's designated as the Intare 


i) 
u 
(O 
3 
0 
SS 
° 


A > Guan nw~ni ‘ ~ = - | 
Advisory Subcounittee and we are scientifically oriented, 


committee that New London vas as good or better a site as 


Brenton Reef, is that correct? 


10 And could you now indicate svecifically on what 


VN |} basis that was nade? I tnink you said that you dica't have 


conclusion earlier that there was a censensus in the Sub- 


14 


15S || had published 


2 
He 
a 
Lat 


eport, but we did have some inicrmation 
16 || from Dr. Saila concernin 


V7 And in both situations, on balance, it would appesz 


18 


9 
20 


é 3 
A Well, we had the reports from the Navy on studies 
conducted at New London, At the time I don't believe Dr, Saila 
thet the New London Site, siven what we knew scientifically 

> 3 J3 


1 | Q At this tine I gather the interim report wa3 avail- 
| able? 
3 A The data f257 the iaterin raoors, Juoring * Be 
| ’ 
4 || diseussions I beliave there were o2e0l2 fran the Navy wns wera 
' - - 
{ 


5 || noe sestifyinz, bute providiag this infscnacioa on an faforsal 
6 |} =asisa. 

7 |i Q and wnat Wag tne data that you relied on zer3gcnraliy, 
8 | if you recall? What data did you review about New London? 


9 A The discussions in regard to the Navy's work at New 
10 || Lendoa where {t was stated that they saw colonization, chat 


iB there was not any evidence of significant impact, 

12 I believe there was some discussion that based on 
13 || certain bath, zetric measurements that the materials had aot 
14 moved e considerable distance out frou the tiny London Site, 


16 


17 


18 


19 


20 


The data fron Dr. Saila's study indicated that 


co 


materials had stayed 


4 


Site, although there were 


Q 


Let's Limit it, 


rs 4qVeen 


New London. -\nd you are 
Mavy prelimi-ary data fa 
A Riese. That ce 
Q Now, at that ti 
post dumping o> 


generally in place at 


pockets <= 


first of all, 


iiMciasies 
May, is that 
40> yer erew lay 
i@ out during 
2 the rhna3ze 


30! 


ae) 


.? 
ace 


~ : Nes ae ane od 
erations, hada‘t even been made 


, fa Zact, the 


Brenton Reef 


London, Dr. 
ou hed a3 to 
you had the 


a 


a an 


1 || A to. Cuat's vhat i's saying. This was ‘ased 90 tte 
2 Navy's conversations, conversations with avy and Cors3 pect: 
3 | 2 ing these saeetinss, 

4 | Q suc the davy's -- their experisentatioa hada't even 
9 || Seen Cone at chac tine on Phase J, had is 

6 A No, The rinal report just cane out very recently. 

7 || Q {Tsee, So that at tast time ;2u didn't have any 


8 || indication, did you, sir, as to whether =x. spoils had moved 


9 |} or not? They hada't even made measurements at that time as 


10 || £0 whether the spoils had moved, had they? 


HW A There were discussions that L recall where it was 
12 1 Stated that they had not moved, 

| Q Well, how could they know that they had not moved, 
14 || sir, 1£ they hadn't even made the measuresents yet? 


15 A The Navy people? 


16 Q Yes. You didn’t check into thac? 
oy j 2 
17 |! A We didn't 49 in -- we had no cre2son at tht; tine, 


1 || during these initial meetings, we had no reason to douw>t state 


19 meqtts that vere made by the Corps peosle ox the ivy peaole. 
i a . J Pp j 


20 Q i guess I misunderstood what your role was, 
21 || ‘ov extensive hid that testing been at New London? 
| 
| 
22 || For example, sir, do you recall the meaguranents? What we: 
23 || the current Ae23uTemeata, do you racall? 
24 A “ade in Nixx London? 


| oe 


Yes. What did they show? 302. 


Pads Le SNES we ett. oe ae eee eae 
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1] A Rec ant data, it was 5¢ , Telatively shore Sutation, 
| 
‘ NS) ‘Sat ds Telatively shor-? 
3 ' 2242 atly Che currenr eters “perated for a period 
4 | Jf Sventy-four hours or les3, 
5 | Q Do you think that's 4 va°li Sasiz for iva suring 


6 currents? 


7 A Thet’s not a valia bails for measuring Currnts, no, 
8 Q I sse, Now, do you know what speeds those current 

9 || netere showed, maxinum Speeds, sir? 

i0 A I's been told that the currents are in the vicinity 
Nil of arsund two knocs, Now Dr, Bohlen, I Selieve, was at one 


12 || of the etrlier -- fn fac%, Procadly the #irst iseting that we 
13 |] had: and Dr, Bohlen, as I recall, did discuss some of his 
4 || measurements in this area, 
15 There was no indication at these earlier meetings 
16 | from Di. Bohlen or anyone else that there 2a; a “possibility 
7 of adverse ef ct to the site, 

A 
18 Q Nell, we will have to blame or. “ohlen gor thet. 


He doesn'’e Tecuastruct the July 13th neeCing the same way 


20 you do 


2] But you indicate Cheat won thiak there 72r@ indica. 
22 tions wf cur- , s hic S {vo -3 LA L3 irea, is that 


{| 9) That's a hundred Continetery oer secoad, righe? 
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10 


1] 


17 


- 18 


20 


ai 


22 


2c 


How lone 


time that 


A 


Q 


of research that had beeq 


you were asked to Choose between these two Sites, 


thera? 


A 


20 Cenatina+.- 


ee 


SPS2C3 Sowwhac tay fran that, 
= oe - 
wv Sesthaeters, rizhr? 
Uican 228 resuspangion Of li79 alics and Clays, 


33 Oxay, 


let's talk abouc the 


Srenaton Reet Studles, 


the lorenton Reef studies been Carried on at the 
4¥osCi2zatixciec Subconmittee met? 

ece@ 1537, when Carey initiated these studies. 
there wag Scmething in the order of seven years 


done og Brenton Reef at the tine 


wasn't 


At 


five years, 


the time of the first meeting, Som2tning like 


Late 
Invoived ja Chis. 


aout June, July 


LT <n 


10 


1] 


19 


20 


21 


| ) oO tne c; 2ncs 
| “*€F2 over she silt and over the $20il at the cusp site, Did 
| you =ver bother to checx Sato thas? 
} 7 
aA vO, 
Q Would it aurprise you, sit, to leara chat the cure 


per second? 


see the documencation, 
Q Goct. Shy don't we look at it. 


7 


This is a decunent entt+14 "Dredge Spoil Disposal 


In Raode Island Sound" by br. Saila and others, 


Whea 


rents that (Cr. Saila measured never exceeded i5 cenctimeters 
} 
right? 


was it published? 
A 1972, 


Q So it was available well before you. met in the 


scientific Advisory Committee, wasn't it? 


Rave been a:;: wat OF at ] 


tuiis Court can take 
judiclal actice thac it was supmiteed ag an exhibir 


Qarilcularl- 


ttt tt te te a 


nelintniee ioe 


a 


o> hie 


mitted it at that time 


. 9 |i - THE COURT: Did I have that? 


| a ae ee eee 
3 j hs £ et ee AO, Papas “is Judz 


2 s@Woia, your 


i ae ~ . " 
Characteristics 


8 A "Currents in the dun site regica were dsninated 


9 by the senidiurnal tide, Instantanecus botten currents 


10 |} rarely exceeded 0,3 knots, whereas the net tidal transport 


me S< 


1 i] velac 


c? 
< 
< 
: 
c 
3 
u 
eo 
H 
fe 
rr 
tu 
H 
ct 
2) 
i 
& 
> 
re 
rp 
ee 
4 
° 


| 
| 
| 
' 
7 Erenton Reef Dump Site. Would you read Parazraph 1 there? 
} 
| 


| 7", amhren® r»Parteltes } we rat{A gearate » | 
@ 13 Q 4n2 actual velocities, then, you said rarely ex- | 


14 ceeded 0.3 knots, right? 
15 A Three tenths of a knot, 


16 |} Q And that's approximately 15 centimeters per second 


- 
i} 
19 | \- WY wvy «t a = Desrar “* an 22? here 
17 | Q Okay. Ne let's loo @& FS2224 «2. an 4a RneTS, 
| 
9 at ae | , ~ — - Se @ 2 — o 
29 | susse 22s tae Chases az = 32tual curfeat out | 
' 
| 
\| 
2) ll scasurecsats that Ba tesk, 2caa"s. they? 
) | 
4 "y ‘ = ~ 3 2 . £ ~ ¢ - — { pe 
22 || A Tney are rosette dlasvans indicatl current direce- 
| 
y : es , hi afta -Y om % ta 
23 || clons. Saeed hist » he calts ¢ ‘ 
@ 44 Q And the sp2ed-histozzams iad te for what oercent 
c } en : .f nue a 7 cage —_ ° aS > : 
* | O4 he time currents exceeded various sveeds is that c et? 


pw... OA ee Thee il = ete lili al a i ome ent lh ts an ere etd Noe mn ham = noncnde 
me a an ° 
- » 


i 1 | A That's true, Well -- yes. | 
{ 

| Q And ison'& it tne case Cnac tuere is ac dest oaly 

i 

} 


Ww 


ra £ a9" ad, SP) ek, a aoe 1 = ‘ait aa = a i. 
tvo lascasc3 ia wich tha c-sreats evea got up aa aign as 


4 ~235 Knots? | 
H 


wn 


A Yes, that would be true, 


6 Q And in those cases -- i mean in one casas it was 


~ 
1) 
ro | 
— 
~ 
rh 
Co 
"t 
~ 
oe] 
ae 
rt 
i) 


eat of the tines, isn't that corset? 


Aad ia the other case it was even tameasurable? 


> 


10 | 


Q 
A That's what he indicates here, yes. 
uN Q 


& 12 |} with the bottom currsats that t$2 Navy had already developed 
13 || and included in its report? 
i4 A Substantially less, 
15 |i Q Substantially less, About one~fourth of the speed 


? 


16 || isn't that correct, sir? 


t 

Yes. Now, do you snow acy tCrose Ligures coapare | 
| 

| 

| 

7 A Well, perhaps it would be less than that, | 
| 

{ 


| 18 Q Aad Saeiavy gtudles actually shew currtaca goiag 


ad 112 QS Liga as 45 aud avove 45 centineters a second und adove, 


20 i] son't they? 


21 A Yes, they do. 
22 Q CxXHy, And we have already indizated tart thac's 


tne speed above which silt suspenis. 


iow, can you tell me -- weil, ist me ask you -- 


evcys . on % - - ~h, -\ \ 
THE COURT; What's that that you threw in therei 
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a Rees ssn 7. ae an Na A “ De 
4590 
4 1 MR, SUTZEL: He alteady tesrifiad to taat. 
2 Siit of the sort we had «- 
3 THD WITNTSS: 3it- would de suspendad -- | 


resuspend2d o> suasended at Speeds gomewrat legs 


hen, ) Wl «ose ~ - os . - gt x “ ~ 
faay the (aN TSders saya maxiczcun eurrent3 are in 


New Loadcna, 


Pa) 


‘ow, I thiak ve establ‘sned this is a 1972 report 


8 || That would reflect at least four vearg of monitoring that 
Dr, Jaila had done at Rhode Islani, does it not? 


ha 


That's true, 


& 
os 
ro} 
ioe 
i 
~ 


that period there had been no indication of 
12 || spoil “Tausport, of any Significant spotl Cransport, had 

13 || there been? 

14 A No indication from the site, that is true, 

15 Q You really dida't have that kind of data in any 

16 || sense for New London, did you? Yor didn't have four years 


7 || of data, did you? } 


' 18 S io, 
19 Q vou dida’t even have a fry montn3s of data at thea 
| 
| 
20 w~ Livres 
%) | aaa ' 
él | A LAGE" 3) trys. 
22 Q ead you did have data from New Londoa that shoud 
ay 23 speeds sufficient to erode the ECype of material that we'ra 


I9LaAt Laasmuch a3 some 


a erect eat SI ne et eo 


testimony suzgests that this goes down as 


32 S4y3 ue S$ not CoOacerned wich the short-raaze proo- 


: etait) ez 1 ~ oA : e eT. 
lems, and i caliak soecifileally erosion, iie's more coacerne 


— 
» 
VY 
tt 
rs) 
re) 
o 
a 
7) 
= 
2 
rae 
UW 
Q 
tu 
u 
q 
a 


iy ¢2o de efoued, i think caat's in wr. gonlea's aciidavit, 


with the lons-raaz2 or: »9£ escape of nacertals {2-2 
sediments. 

Q Over a loaz period of tine? 

A Over a loag period of tine, 


But this would also be a concern at the Brenton 


RezE Site, i belleve EPA aad otner people ure invescigating 


" thia proolaa ac that site, | 
& 12 > tnere's | 

13 actually besa movement there at the Brenton Reef, then? 

14 A No, not movement of sediments, but escape of certair 


15 toxic moieties, which I think is what or, Bohlen was con-= 


16 cerned about in his affidavit, 


bes 


| 17 Q I think Dr. 3ohlen testified both on sediment and 
4 
: . . yy, 
‘ 13 Tat 3a9a, 
| 19 A f Jidu's near ais cescimony, ut L'm saying having 
° oe a Ene epee ae “a Pe ee. : Ne 
| 20 |} read his affijavic, i'd nave to look at it. | 
| | 
21 Q evea at Brenton Kear, though, dosofte the face tl 
| | 
j 22 currents tnere ure oraetaird to o1teSiuucta of whac we nave ac | 
! 
! | 
23 |) Sew London, and it's your testimony toat chere was nocntag to | 
: 24 || choose froa as betveen the sites; is that correct? 
1 ' 
i| 
“ a 
| 25 A at the tine, a3 l say, we did not have available to 


@ 
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of the Subcomitree, but this document was not widely dis- 


¢ 1 }} us e* or I personally dida't, I won't speak for all neabers 
csusuted a3 a basis co cake a choice from, 


= 


We vere looxing at what vas known, what had beea 
reported verbally at these varicu; neettaze and the discus- 
sions. 

Q f'n a little confused by wnat you meaa wnat was 
reported verbally, What was known? 
A Muca of the work that's reported upon here is wor’ 


wnich is sponsored, in part at least, by the Coros of 


decument cr not, 


oe » 
Apparently this is a report to the Sport Fisheries 
and Wildlize, But I think that the Corps is well informed 


on dredging and spoiling activities in the area. And thiz 


16 || would, I'm sure, in these discussions - Mr, Hard being a 


13 
14 
| 15 
' - ae 
member of the Subcommittee, would have informed us directly, 
/ 
| 


* " 
‘7, 


I'a most certain, 


19 Q zou were relying on the Corps, chen? 

20 a io¢ Solely relying on tae Coros, but in part. 

2] Q What else? 

22 A {mein Mr. Yard is a xa-cer of the Subcoraletve and 


lene é $ Awana ! ir 9 1 C ton , \ Seka 
ovinzs to us tae Corns” great deal of knowledge about oce@aa 


{| 
Engineers, I don't know if thac'3 true of this particular 


94 : ’ : 
“ || dzedging and spoiling. 
|| 
5 | 
7 | ‘ 1 3 ve | bine we es 
2 Q { certainly coa’t question Mr. Uard's qualifications 


BIO 


22 


23 


24 


a 
453 
£ just -rontered what else you reiled on, sir, 
A Subsequencly wa tave had access to tris decusent, 
Ye aiso had tre Jiavy's Final Renorts. 


> | 
lee*@ cay, «9 Seassa to believe, 2 sean havias che Haves 
report aad tnis report, that one site is more preferable 
-39 anotas:s 
Q Tne Navy's report only covers seven months, doesa't 


it! 


A It could cover, but there are many reports tha 


ct 


esi 


cover two ox three or four weeks, or sometimes several months, 
j The Sooazep lis Moa Yt - = ie a 5 7- 1.2 whe vet ary ¢ 
Q the savy's Tooore Aas considerably higher cuvrents <b 


THE COURT: Well, I mean you're arguing with 


the witness now, 


Okay. 


Q Have you read the December, 1973 renort that the 


this case as Exnibic J? 
A I Il have it witao wae, 


Aave Yeud it 


Navy put together gusolemeating what has been idantifled in 
Q You have had a 
2 a 


Rid 


nents there, sir? 
A IT would have to go back and reviins them, I would ha 
glad to read it, 
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ee 1 | y You don't recail an C103 particular about that, 
| | 
| 2 || at this tine? 
: 
} ! 
; 3 | A 49, nothing that 322243 in my miad, no, | 
} 
| 4 || Q This is fron fage 1:9 of this S@port, which is | 
fs aac aaa meee 
{ 5 Steet dee Tes OAR acts fou Lead Crat paragraph iJ 
| 
| 6 || On Page 140? 
j 7 i A Page 14), Parazgrans LO: 
| 8 “During the wiater intervening between Phase 2 and 
| 9 | Phase 3, deposited spoil was sccured from the dump site by 
10 || tides and storms resulting in a 45 per cent decline in ofl 
{ 


| nN and grease concentratiog to a aear-dbackground level of 739 


& 2 |} busts per million’, 


13 Q What do you thiak of that? 
14 A I would have to gee a wealth of comparative data, 


15 Q You haven't looked at that up till now? 


16 a I have looked at Other data Concerned with oilg 
‘al ~*« 
17 aad gre foes, 4 
‘ 


13 No, i mean hers in New London, Have you looted at 
2 ~ 


| 19 the data for New London? 


| 20 A No, I haven's, 
21 Q <Ou havea't, 4nank you, sir, | 
22 an 1 correct that OU ate with the National uUcean- 
& 23 sTapake and Atnz spheric Adaloaistracion? 
} 


312. 


an eee 


to 


On 


20 


2) 


svonsorTed 


A 


various groups, is that not corres’ 


. 


{I~ 
ui 
\ 


2 sgaiteriag progria t.ac's actually a maxsuo DY 
, 
saac's correct, 

rik, BUTZEL: IL doa't have excra copies of 
Sais, 

THE WITNESS: I have a copy, if you want to 
introduce it for evidence, 

THE COURT: Well, go aheud. We will work 
wita one, 

MR. BUTZEL: Fine, Could we have this docu. 
ment marked and introduced in evidence? "A pro- 
posal for an environsental survey of effects of 
dredging and spoil disposal in the Thames River 


and view London Dumpiag Ground," 


THE COURT: Exhibit 20, 


eh 


(Plaiati£zZ Exhibit 20; £roposal for environ- 


ake 
mental svrvey of eflesc3 of esedzging and snoil 


disposal, marked full a<aibic.) 


THE WiTNESS: What is the report number, nlease) 


at the bottom? 


wR. BUTZEL: larornal Resort No, 25-A 


. 
a” 7. . > ed ‘ 1 
aii Wass Okay, 400° 5 Correct, there 
9c. a oe a | . P A 
Was a 25 and it was aoricged and called A, 
M4") Prey me , a be Ce tie ” =) 
elk, BUTZSL: All rivht. A ELE Lats NA py. 


Sf 


posal ror An Eavironmeacal oUurVvey WE Effects of 


to 


10 


1] 


12 


<n ee ee od 


Dredginz and Snoil Nissosai in the Theres Rivor 
and New London Oumsing Gr-une", Ie ts bw the 


U.3,. Departrent of Commerce, Ceeanic and 


ro 
ct 
he 
Qa 
=) 
he 
tr 


Ataospaueric Administration, 


4aa you do have a Copy of that document with 


THE WITNESS; i have two Copies with me, so 
there is one available, 

MR. BUTZEL: Your Honor, [ wonder 42 we micht 
also introduce into evidance thia resert. by Dr, 


Saila that I was referring to? 


& 
THE COURT: Why not. Plaintiffs" Exhibit 21. 
MR, BUTZEL: It is titled, "Dredze Spoil 

Disposal in Rhode Island Sound" by F.B. Saila and 


others, Marine Technical Nepart No, 2, University 


fX. SUTZEL: Tha date is 1972, 
THE CCOUAT: Who ig the document by? 
MR, BUTZEL: Salla, S-a-i-l-a, 


(flaintizc Exhibic 21: Drodge Syof} Disnasal 


+4 J lave , hor - oy yes + > 
sections, Have you had an opnortunity to review thig 


Vo-s a Y KHinte {F ¢ i 

2 A tes. I have a cepy, {t think Li we're going to re-~ 
vy ar a - - ‘ ; ~ - em ae a3 sf aa 

3 Lov 12, - NGS £203 CA LO, Coac may wake {it easier to rua 


ie 


A 
Q Just briefly on Pa: 3 doesn't that indicate thar 


sn 


uN 
(2 
ee 


it is really dangerous to make comparisons between Rhrde 


Island Sound and Long Island Sound? 


> 


A What are you referria 


ct 
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4 || have different pages. I have an introduction to it, to my 


15 || copy. You have no introduction, 
| 
tT Pe ee ie | 
16 || A Well, I don’t know, Maybe you'd better bring your | 
7 || copy over here, | 
18 THE COURT; Here is the one that has been | 
| ¢ | 
19 Lncroduced, | 
4 J < =9— 3 $y sie 3 an » fs TP -y anege + 47 §~y Y | 
7 me fd shiv Jo as by 4 a wt odse+tyg wD Lut | 
ae 45 t2 will speak for itselé, I ‘ust wondered 4s 
OF sere eave ae 
2 | 
sal | A it's the sare, 
| 
24 1 Q Cc - " — 7 . 4 if - $s 
| kay, OD no tuts tadic g0me Yather sigaisicant | 
3 ll as e fae * oes 
Fferences between -- y C you just read it at the Sotto 


BIS 


” a > a tn - - -- - tahtaataes si ON 
433. 
ES | 
Ba ] 1 of Page 13. 
| 
| A Jeay, Tre paraqrapa goes as follows: | 
‘| "Simliarities (water teaperatures and chenistry, | 
. domiaaat Seathos with their aigh tuse densities) becveen | 
5 Reade Isticd Sound and Loaz Ista: vied Cuszsing Grounds | 
6 || invite extrapolation of disposal effects fron foruer to : 
7 latter, swevar, there are enouza differences thac taoedir224 
i 8 comparisons should be avoided, The Long Island Sound Site 
9 || has shoaler water depths" -- 
10 Q That means shallower, I presume? 
n A Shallower, 
a . 12 my . e 6 and maxinum bocton curtent velocities 
13 (Naval Cceanographic Office Report) maybe three times the 


14 


maximum o,35 knots measured at the Rhode Island Sound location. 


Instantaneous bottom currents of up to 2,9 knots have heen 


16 measured in the west end of Fisher's Island Sound, tvo miles 


" fron the New Londoy Disposal Site (Denlinger, et al, 1973). 
J 


| . ) 


18 , Ge 
Algo, relatively volluted spoil from Providence Harbor v1s | 


A at <eEEEE* -<eneAENOURRNSARGEINMRAN eeeten 


19 : : > i 
duaped early in the Rhode Island Souad operations, und was 


29 . ‘ 
in aost cases covered by less organic, more eroalon-resistanat 


} 
7 . ais | 
} 
} 
' 


sediment from woot Narraganzett Say. This pattern is 


22 || 


but it is doubdtxcul fhoat it can be followed in 


e& 23 || ' 
: | Poltasy, 972) . ! L thar it 


| dredging the Thames," 


nN 
in 


Q And, in inet, it's net ‘seta follewed in dvedzing 


ete 


10 
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14 


15 


16 
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! 

he Thames, is it? | 
aA Ic's not »art of the operational procedus2, no, | 

' 

! 

, a SE 
wnt Se -- G2pencs oo AoW cae acciviti2zs ate oetag carriad 
us. | 

~ = 

[= 13 ccrcelvabia that the usser surface lavers 

can 3e€ removed and deposited befor2 the deeper layers, Pat 
whether that's; << | 
f Xs on © Fax e- ', ’ Ie 
Q Taat's not beiag done, a3 far as you're aware, ig it? 

on ' oe ~ ae ee ‘ 
A “43 far as 4 @ aware of it, it s not being done, no. 


data you 


by organisms at the 
A 


with this phenomena 


~? 


and so on, 


I © 5 mo 
40 e27DS 


before 


bmn 
tne uptake 
New London 


of impacts of spoils, did | 


fairly significant Literature dealing 


that is uptake of heavy metals, PCV's, 


{would imagine that most members of the Subcon- 


mite? are at least, casonably familiar with the phenomena, 


™ og ee t _ ~ Deiat eee © 4. ? eee | 

Q 4020 Wasn € tested for in conarction with che avy 3! 

4 of a is { 

stucy of ti.-4 London, was ic? 

A Cae could assume thac these phenomena would be j 
kistent wherever yu had sootils, or sludges, or othe: 

| 

1aterials that az ioaksatied eon 1ve08, put tato 

moCaer area, 4 ra'’g Always the po sibility Of wotake, 


10 


11 


A 


receat work, at least, 


Some srall worns living ia haavy coatasinac.d cue 
ments, treir life span is so short that they do nct tu. ai | 
' 


sa 


significant amounts of macerial. 


particular anaizals you wou'’d 


Q 
A 


Q 


present in the New London Summing Site? 


A 


Including some of th? forms that aay be oreseat 
anywhere in Long Island Sound or alons the Middle Atlantic 


Ccast, 
Q 
long-term 


A 


measure over a long tera, 


Sao fa & 4 
3 po Beh art + 


poe 


lon 3-term 


itww London 


A 


sg in now you evalurcze 
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It can be compared through, but you have to use -- 


P 
4 . 
indicates you 


have to be very dis- 


; 
r 
Gata. 


aance, if you analyze these 


tind no evidence of uptake. 
And others there may be uptaxe? 
In other instances, 


Including some of the type that are known to be 


SS 


that's trua, 


Now, there has been no effort up to now to measure 


impacts in and around the New London area, has there 


Well, to measure long-term impacts you have to 


- 


So the studies have just been 


12 Yecoaumends raver, tha 


‘ 
d ie : 
. eeu * = i- a. we 


studies be conduct:d, And these rececnmendations 


2t least 


two merzoas 


’ 


o@inzindertaken in connection with t 


"2AEe@ Of, | 
Thay are noc 


proposal, are thoy? 


They could not because, as I say, long-term measure- 


| 


< 


w 


Rave Seen proposed iand then- 
selves to forming aa excellent base fsx Loageterm studies, 
bac is, We ave Lovxing at Reavy cecals and sediments and 


aicroorganisms as indicated with contamzination in sediments 


in water, and we are collecting animals at the preseat tize. 


of uptake at the present tine, 

The sane forms can be monitored at later variods, 
During the two years, the present moaitoring study wili run 
a3 well as during possizle long-term studies that should be 
carried out. 


Q Your Subcommittee was unable to assess, didn't 


| 
That is, prior to disposal - to see if there is any evidence 
attempt to assess, did it, the possible long-term impacta 


here? 
! t 
A You will Rdve to -- I think we've alweys beea cone 
. 2, 
ceracd with long-term impacts of any drediziazg or snotiling, 
They would probably 22 the same at New Londoa as it would be 
at Erenton Reef or an alternate site in the cpen oceaa, 
So we have been concerned with long-term effracts. | 
Or, Phelos, part of his vesearca or at least at the Laboratory 
ig, concerned with these long-range >ffects, so he obviously 
would be coacerned., 
Bl 
a) 
Q You recognize the potential ef nossible adverse 
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i 
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22 


23 


N 
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nN 
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shore, 


distant removed, are they not. froa the shore 
, , 


tions about the monitoring projram, Dr, Pearce, 


A 


Q 


A 


Q 


tnat was 


couple of 


One could say 


And some of th 


all, this is fa 


it is close in 


2 other sites 


i* 
+ 
" 
iP) 
iw) 
rr 
° 


B 
Cc 
rt 
i) 


. areas? 


i) 


Sone sites, the varlous sites are differcs- dis- 
t27 Seni to be fairly close to shors at -- 

THE CCUST; Are -z2 building up to an crzument 
or to a question? I mean because this ha3 211 been 


covered and is pretty self-evident. 


Ma. BUTZEL: Ver: 


I would just like to ask you a few addition.l ques- 


fo d¢@ carried c 


: boleh 
things, Lif I 


the official e 


+s 


“ r raft 

oz the Owe oe +4 
> 5 > ~ 

‘ —~ bey 220 


23iissed in sa 
tle 4 ae ot: 1 
eculd, 

e@ you Cuis oa 


“hioit, 
i. Sin 
3ao0 


good, your Honor, 


been ‘ su 
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A RD eek 3; 
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L © 5 D a ae 
des « witress, being first duly sworn, wad 
nec, end testified «s follows | 
TEE CLERK: Will you plecse state your full 
neme for the Ccurt. 
THE WITNESS: There‘s a correction: It's 


"ur." Charles D, Hardy, Oaklawn Avenue, Soathol«, 
New York, 

THE COURT: Just what is vour job at Stony 
Brook? 

THE WITNESS: I'm a Research Oceanogrepher. | 
‘THE COURT: And you work for who? 

TEE WITNESS: The Merine Sciences Research 
Certer, State University of New York, at Stony Brook| 
THE COURT: Marine Sciences what? 
TRE WITNESS: Nar ine Sciences Kesearch Center, || 
State University of New York, | 


OURT: Which uofversity? 


TEF WITNESS: Stete University of New ork, at | 


wn. EVTZEL: Your Konor, «4 have an extre cor’ 
of this exhibit, “1 you would Lite it. 


er reir * 


BE COU... ; 1K You. 
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! 
DIRECT EXAMINATION 
BY MR. EUTZEL:?: 

Q r. Eardy, would veuw just brie*liv deserite for the 
Judge whet th: Marine Seierces Research Institute d-es enc 
vour particular functions and rele’ 

A The Marine Sciences Center is mandated by the ‘tate 


of New York to conduct reseerch on the ccastel waters anc 


environs of ew York state. And in that process we have 


| 
leid perticular emphesis on it in water quality and environ- 
mental problems in not only Long Island Sound, but the Kew 
York Bight and the New York Harbor area, 
Q And you, yourself, have had occasion to work to 
some consicercble degree in Long Island Sound, fis that correct 
A Richt. I've been associeted with the Marine Science 
Ceoter for five years and we herve perforred, I think, for the 
pest five years oceanorraphic surveys {in Longe Island Sound, 
Prebebly the work that i have been involved in that's most 
pertinent to this particular problem ts a report on the mcv>- 
ment and quality cf Lons Island Sound weters; another onc, 
the dicrelwed oxvrer cletribetion in Western leone Island 
enc then e pepey thet J have coming out in tie Syepesicnm ce: 
the Americas (remical Society, "“Nitroren in Longe Ieisnd Cnacts 


Vetere", ec well as sore reeeerch th-t we exe presertly cirry- 


Q Now, you heave femilfarized yourself with the Navy's 
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a 


Q i think the thrust of it is you lock for a place 


with the lowest possible velocities es you cen, is thet corredi 


| 
| 
| 


é KRiphc. eor @ corteinment site you vould look fer 


“- 


place with the lowest possible velocity. And from repurts 


iar as i Can iearn, there is no evicence of movement toc date, 


| 

| 

} 

that we have received is that the kisde Island Dump Site, as | 


cf significant movement, 

Q There bas been some dumping at New Haven in Long 
isiend Sines Hes there been evidence of movement or reporte 
movement of that sediment at New Haven? 

A Right. Personal commrication with two of the 
investigators, Gordon and Rhodes, indicate that the spoil is 
meving. This dump site is in the certral basin of Long 
Island Sound and in whet would assume to be lower tidal cur- | 
rent velocity. 

There they had an extensive current measuring pro- 
gram done by Bob Gordon and they found thet the net tidal flow 
was about 1.7 centimeters per second; which amounts to about 
-8 nautical miles per dav. And the waximur enrines tice 


velocities reach anout 40 centimeter: per second, which ic 


just about whet we eppear to see at the New Lencon Dump Site. 


“TnE COUni: What is this site you're tal: 


7 


about! 


THE WITNESs: This is at New Haven, outside 


New Haven Harbor. 


3a16 


” 


Q And even there there has been movement cf sediments. 


A kight. There is now evidence that the spoil is 


l might acd on tuts rorticular one that this dum 
5 || site woule be protected from swell, 
| 6 Q When you sey "this" you are referring to New Haven 


7 as Gistinct from kew London? | 


8 A Yes. The New Kaven Dump site is protected trou | 
) 9 || sea swell. 
| | 10 || Q Would you now just generally indicate - I think 
11 || gt 4s set forth pretty much in your affidavit - the impacts 
| 12 || that you foresee or the risk that you foresee in connection 
| 13 || wtth the dumping in New London if we have the dispersal thet 
. | 14 || you're talking about? 
| 15 | A Well, the dumping of polluted spoil - and tne 
| 16 || eyeilable evidence indicates that, indeed, the spoil from 

; 

18 | into the Sound, And this drift can occur, depending on the 


” | kev London Harbor is polluted - the net drift is westwerd 

i 
| 
| €ason of the year and physical conditions, either northwest- 
| 


ele ' - . » * « 
* exiy, which is mcs’ Common, tevercs the Connecticut Shorel: 
f 
21 ll oz curing periocs cf high iresh water flow it can move -- 
22 | well, our sesbed crifters thet we durped on the 20th of Apt... 
ont 
| ~ || wnich is a period of maximum fresh water flow into and out 
ae ; 
| Long isiend Sound, they moved within eleven days to the si. es 
25 


of Southold Town on Long Island at a rate of I think it was 


! 


eee 


— italien aiiin ceca anid 


OO gt end tree thee aie Sede 


wee a whe, woebes. 7 
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Yi oy. 2G L. ‘er Doe Pe ee ee ee ey. ae ee 
Seen ae er ees 
recalled as a witness, having been oreviorsly duly 
{ 
SWoEQ, Was iucther examined, and testified as <ollows: 
THE CLES: Previously =m, your fore, 
442 COURT: Yes. 
You were previously sworn in this case, M. 
still bindinz upon you. 
THE WITNESS; Yes, your Honcr, 
DIRECT TRAMINATION 
BY iiR, SUTZEL: 
Q ix, Andveliuass, I would like to a3sx you a ccupis 


of questions abourc Defendants! Exhibit B ia this case, wnicn 
was introduced by you or through you last week, 
‘Do you have a copy of that exhibit with you? 
(Whereupon, the exhibit was handed to the 


- 


Q Mx, Andrelinaas, could you indicate to m, first, 


\| 
Andreliunas, and the oath you tcok earlier ia 
? 


what documents tha Chia of Enginsers Cfzice had avatlable 
ts it whea they mace tae revocuendacioan which 13 attached 
to the end of Sefeudsacts”" Exkibirc: 37 
A The dccucents waich were sent down as enclosures 
12 £ Ene! 


other dcecusents other than perhaps periodic regorts from our 


oh cabbteticlel act) <0 ah ote salen PON" ne ee lene rte es lit aa re ee ae dea te ere ae ca el 
' i 
51vU "oe 
' 
i 4 
f 
s¢ ‘ . , 2 P ; \ 
} Office indicating what the status of the application was } 
‘ > a4 ° ° Pa ne See : ie i eo 
2 duriag the period o£ Cime taal was nadex cong idera<ion. 
aE tes iif 
3 Q Now teat ous the: deiine gresisely what you sene ar 


Acwn, You sen: down the letrer wohica is Defendant Exnibic 


7) 


7 Q Then you senc down the Environmental Impact State- 
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8 ment prepared by the Navy, the Final Environmental Impact 


re) 


Statement? 


G 


10 A That is also corract. 14 
1 THE CCURT; Is that pert of this sane exhibit? | 
(| 


12 MR, BUTZEL: The Final Environmental Impact 


cee CO et OOO OED LLL GOL EN 


! 

13 Statemenc, your Honor, is Exhibit 6 in this procezd- } 
14 ing, the two volumes. | 
{ 


15 TYE COURT: This was a letter th.< accompanied 


16 Exhibit 6. 


| 
| 


7 MR. BUTZEL: This was the letter that covered | 
18 | everyiaiag,:as LT uncycscand it, thac was pravided \ 
19 to tre Chief of Enzine2rs in conaection with their eat ted, v 


20 ~aco-mendation or t>air conclusion that the pernit 


| 
21 be granted. 


WS 
Nd 

< 
’ 


ow, L think you said the sther day that the gernit 
ro9iication vas sent down! 


24 | a THat's correct, 


& 
a 
Ww 
~~ 


you have a copy of the yernit aonlication avail- 


6 A The pernit application contained a 12 


cter from the 


7 || Navy reauestiag a narmit supyortsd by the 


9 || time to time. 


10 Q As far as you are aware, did that p2rmic asplica- 
iP tioa iaclula any inlortation ca cumlacive impaces in Long 


12 Island Sound? 


mw the 


13 THE COURT: What sort of impacts? 


14 Q Cumulative impacts of snoil disvosal in Long Island 
. . * i=] 


15 Sound, 
16 A Not as such, 


7 I'm certain you have your own construction of what 


A > a! aie, ay “ oA ros 
1) "cusulative” 13, Tre Navy did not address any particulac 
9 ll correspondance alon: the lines 02 cusulative ef CUS. 
20 w dnat else was iaclude!d ia the Dicxag? that venc 


daiwa to the Chics of 


22 THE COURT: Want down to 2 fra-? 
23 Q To the Chief cf Fnzgineers, What did the Chtef of 


24 || Engineers C££ice have before it? 


nN 
w 


MR. COHN: [ think we should mata Clear that 


et tet OS ee ee a eae 


ne ee ae 2 isi dnsRi nbnetiokn ee ee oe” Be comes af 
P - 


| 

2 | MR. SUTZZ_L: I's sorry, Yes, that would 

3 | Clarify it, 

‘| Tais Echioit 5b, your Hoaor, is a covering 

5 letter with extensive 2<plaoutisa by Coloael tlasaina, 

6 the Division Eaginezer for the New England Division 

a cf the Corps of Enzineers, In connectioa with the 

8 granting of the Section 404 permit that was issued 
giee here, Colonel Mason sent this letter to the Chief 

10 of Engineers Office in Washington and he sent with 

1] it a certain amouat of Supporting data, which I am 


— 
tt 
N 

4 
ee 


ng to dezine new, 


13 In return the Chief of Engineers wrote back 
“14 that the permit should be granted, This based in 
15 Washington, the decision made out of Washington, 

16 I believe pursuant to the Corps’ regulations that 
17 require Cegisions in controversial case3 t4 be made 

. », 
18 by the Chief of Engineers Office, 
| 

19 Q Is that correct? 

20 A That is correct, yes sir, 

21 SR. EUTZEL: And so I am Siapiy trying to de- 
22 fine wnac the Gaiel of faztneers oflice aad before 

oe 23 | them wnen they made che decision,. 

24 Q So far we have the exhidit icseif, namely the letter 
25 itself, the Final Eavironnental impact Stateaent, the permit 
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10 
1 
12 
13 


14 


16 
17 
18 


19 


22 


23 


that weve 


cavolved 


application, What beyond that? 


that correct? 


They are. 
Anything else? 
As I mentioned, all corr 


in the permit ‘file. 


As far as you are aware, did any 
on on crculativ2 effects of 
Corps’ project or other projects in Long 
That information, some of it i 
references to the problem of regulation of dumping grounds, 
which of course the entiz2 problem of regulation of dumping 
grounds consider3 the cusulative effects of dumping. 


Well, to wnat do you have reference? 


‘ 


eens a 
ae havg beea provicad, IL 


ol | 


ill cevressondencs and the Like, 


Yes, siz, The reference 


held at various ¢ 


grounds snould be speciited, 


L belicve taer>? is relerenc 


the Corps, tne Federal agencies and the three states 


o™ 


espomence and memoranda 


that contain 
from either 
Island Soun]? 


believe contained 


num2ro:3 meetine 


deternine whi 


to a number of meetinz3 


al dusplag 


nathan io) woke abe 


Rel — lit ti th Ati iit asl catty wabsiickin 


w 


wm 
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| 
ssOUNCS TO Scdlucw the niuetaen 2Niseiag deapiag ercunls in 
bong island Souad, 
Q dell, weac in particuiar anong Chat, if axscsing, 
So you “now, sir, soughe to evaluate impacts Cumilacively, 
ecb CEL sde lO Wie Cue wew Gonuod buaviug Proposal? 


A In a sense what we were trying to do was fi 


nechod 2logy for evaluating whether or not there oe 


tive exfect, - 


or attempted analysis of the cunulative effect 
A 


ground, We had 


nappen in the entire Long Island Sound. 


Q 


eee 


Then {£'ll try to limit this so we can sho 


1 


1 ask you directly: 


The Navy ha 


e 
2 


‘nies that Mr, Cohn has fiAed a meno on, taat i¢ did 
take Lato account cumulative imoacts here in preparinz: 


impact Statement, 


Is there any documentation that you 


1 Specific connection witn tals New Loadona proposal 
onsidceration of cuculativ? inpacts 
Ma, COHN: Your Honor, L'a going to obj 
putting wort3 fa his mouth because i doate | 


thst, 


memo says 


. 
=#\ 


fheze was no analysis, then, of the cumulati, 
in that? 
We dida’t understand the effect on one dunsi::: 


2 hard tine trying to figure cut what - 


2ceC 7 


have rocl 


We 


acknowledged, based on its certata 


* 
- 
i203 


Lcting 


=: Corps 


aeerer Ese etee 


SE amet. 10S Samir elie tment ie htt tata tale et ir ot seine tt tennis tnt teal 2 in cit hills Simi ale: tn tm te tlle trent ai hit ah cnc en ae wel cial, ann te 6 ane 
515 
Maybe we could just isk hin to rephrase the 
qu2stinn, 
PE eae ure 4 wouid just ask that che 
first segzent of that question be deleted, 
I though: that wag the tirtust 2f your xen0, 
but if L'a wrong I apologize. 
A I think che be3¢ aasver I can give you i3 that cn 


Corps has been endeavoring for some tine to determine a policy 
for 23ssis nent of dusping grounds which takes into consider- 
ation all environmental effects, including what you wight de- 
Scri:+ as cutulacive effects, az well as the necessities for 
carrying on required public works projects. 

Q I think I understand youre talking about policy, 
['m asking ia connection with this New London »roposal what 
evaluations, if any, were made so that the whole project was 
put in the context of cumulative imvacts; specifically as 


related to New London? 


ations were made over a pertod of tine 


A Tne considea f 


ia trying to construct sone sort of a meaningiul study prosran 


waleu iavolves relaced scudles in practically every dumpiag | 
grouid that's ia use in view england at this moment, We are | 
eryics to estidliso a bise of kaseledze ere oa ad m9iag ef 


fects ty studying a namber of dumning grounds, ineluding three 


in Lon; Island Sound, to ery to put sogether sone data which 


would lead us to a conclusion of whectaer or net there are 
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cumulative elfects,. 
é 2 UNders:: se crogran. Let us take Nsw Londen 
15 S8p4ts 
- ~~ tome 7 


Based on ice exaioic, I believe 5, that’s alreacy 
een introduced, these 13 tais current projzct going forward, 
2.5 million cubic ysaris; cher2 is a pending Corps proposal 
for an additional 1.~ ziliioa cuole yards; tnere are. two 
projects, one tavoly.# Zlectric Boat and tne other che Coast 


Guard, each involviscg 329,00) cubic yards; there are -- 


THE COURT: Well, let's not build it up. 


Let's try and see if you can't make him understand 
what you are driving ac more simply. “7 


Is that possible? | 


rt 


MR. COdN: Mx. Butzel, i think you should refe 
the witness to the document because on Page 16 
there is reference to varlous conciusions, I don't 
know if that's what you are looking for, but maybe 
? 3 
Crus will syeed us D5. 


Vou'ls> weleone to look at Page lo, L want to Kncw 
2 


th 


you mac2 any analv3is3. 
Did you make any analysis of the cumulative effects 
ia Coajunctioa with the tiew London »rotusale 
MR, CON: ft think pecshags the witness would 
be assisted if he looxed at the record rather then 


tryin» to recall. 


BQ2q 


to 


~~ 


NS 


10 


1] 


17 


18 


20 


21 


23 


24 


Iz you coulJ aak aia to turt 29 page 15, cavse 
it would assisc hia. I don't know, 
MX. BUTIZL: I'm certainly aot foreclsoiing Mr 


. 


aadreliunas rEroa -- 


Q Well, i understood you to say before, ir, Andre- 
iiunas, tnar you sad a hard time to determine the effect 
which this one proposed project would wave as an environmente! 
impact in the Sound, 

aa That's correct, your Honor. 

Q And it would be such more difficult to find wt to 
whet extent tii: inpact was in adiicioa to whatever otzerc 
earlier inpact there ma; aave been from earlier dumpinzgs ? 

A That is correct, your Honor, 


We hav: given a great deal of thought to the matter 


and if that is consideration, certainly we gave it ccnsidera- 


o 


"r2 asking 1£ we inplied a certain body of 


tion, But if you 
. », 


knowledge to it and made an evaluacion or antalysis, IL say ve 
had very little to 30 on, 


So that it's pretty hard to extend what you don't 


knw aoout a small area to a larser azrca. 
a ALL Fiske, 
A That's my answar, 
Q Let m2 ask you this: Were you aware or did you 


considcr that whatever effect pricx dumps had hgd, that this 


autie 


~~ 


10 


2 


12 


13 


14 


15 


16 


17 


18 


19 


20 


25 
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nes project would be added on top of that? 


A Yes, we did, your Horor We did consider and it 


waft 7 +. In S =. ‘* Wey anand 1 = ‘. 
was at our insistence tnat tie HaVvy Cas-icG Ouse Caz > rit tai 
é 
2 et NE Pasi, or Pak (nl Wa ee 
ecusy On the Sew Loadon vunp ta 29/3. 
‘’ = . - i = ~ % - 
X In other words, you weren't sure Crat ta.s was 


just moving the possible pollutants from one spot to another 
without adding or without itseli creating any additional 


hazard to envtronment? 


A That's right 


6-~« 


Q But you thought it might? 
A 


5 - , rr — 
That’s right, your Honor, 
ae ¥ . Pt = ate et r 
Q But so far as that goes, that’s acout as mucn oF a 


judgecat you ca.ld make about it is you know the pros ca 
might be there? 

A That was the basis upon which we initiated all our 
studies. We recognized that we needed to make studies in 
order to find out, Otherwise, we wouldn't have started 


studies, 


TRE"COURT: I don't know whether I'a getting; 
at whas you ar# trying to get et. i'n not tryiaz 
to bust or kels anybody, tut £2 this is what gor 
want to fiad cut -- 

M2, BJTZEL: <¢ vnated to «ns, your Bors<, in 


view of all of the projects, not oaly in the past 


two year3 while this Impact Statement was being put 


33) 


*” 


together, but in view of all the srotects sro 
>) > t J 


a» ¥ 


projects «ncown, the Corps’ own project in the Thaned 


s ‘ 
3 O.788, Sof 2x. aple, “Ras evalcatioas wera sade az 
4 ‘i i ees ae ee ee ee tS gota os 
PRhCs2 Pitend, Of CAISS CUM cave Lawde “39 woo Gilly. | 
hel ~~ nm - 7 ? = et 
. - } - - -~ ~>s ~ 
5 aiZ COURT: Wat cusmlative issactsa, of sossidlis 
rch LS * 
r od 
6 Luture projects! 


MR. BUIZEL: ‘Yes. 
THE COURT; That might core about in the 
future? Where is this goinz to leave us if wa have 


4 Werle » 


MR. SUIZEL: Some of « 


Ss 
hae 
(2 
oy 
5S 
it] 
4 
@ 


Known, Oany 


12 of watci were kaswn by the Coras' ovn orsizetions 
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Do you understand it now? 


THE WITNESS: I undorstand it. 
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think those decisions need to be cade, 


24 Q (2y Me, Butzel) And you didn't attempt then to 


| 
| 
| 
to dredze another river? 
| 


25 


— 


evaluate that ia conjunction with the New London proposal, is 
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Q (By Mr. Butzel) Fine. If you want to tell me that : 
it's c-csorily mentioned on Page 16, to use your counsel's 


words, ind that reflects your consideration, fine, All I'o 


11 wcying co do is define the situation, 
2 12 A If you're asking me did we think about it, we cer- 


tainly did, I think the record -- 
Q I'm asking you did you evaluate the potential of ; 


the adJitiLonal spoil? 


i We evaluated it to the extent that we could. 
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reflect that, sir, othe? than this txhiote 3? 
I believe that chis covers it here, 


MR. BUTZEL; Thank you. 
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(Short recess.) - 
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